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EDITOR’S NOTE 

Jayden Houghton* 

It is challenging when reflecting on 2020 to think beyond the COVID-19 pandemic  

and the immense changes it has wrought on people’s lives around the world.  

Yet  this  has  also  been  a  year  of  significant  legal  developments  for  Māori. 

In June, the Supreme Court, in Ellis v R, heard arguments on whether a convicted  

child sex offender should be allowed to appeal his controversial convictions even  

after his death.1 Te Tai Haruru alumna Natalie Coates acted as counsel for Mr Ellis.  

Coates argued, among other things, that tikanga Māori is so woven into New Zealand 

common law that, even as a Pākeha man, Mr Ellis’ mana continues after his death,  

and allowing the appeal would be consistent with his right to restore that mana.  

The Supreme Court allowed the appeal in September, but did not provide any  

reasons for that decision. Thus, the precedent that Ellis sets for the use of tikanga  

Māori in the courts will remain unclear until the substantive judgment is released. 

Watch this space. 

In July, Te Ture Whenua Maori (Succession, Dispute Resolution, and Related Matters) 

Amendment Bill 2019 passed its third reading. The resultant Act, which comes into 

force on Waitangi Day 2021, aims to allow Māori landowners to better connect with 

and utilise their lands, including through a new tikanga-based mediation service.  

Unlike the 2016 attempt at Māori land law reform, 2  this new Act has enjoyed  

fairly widespread support from Māori landowners. As a lecturer of Māori Land Law,  

I will certainly be monitoring the transition with interest. 

In December, the Labour Government announced that it had reached an agreement  

to resolve the impasse at Ihumātao. Since 2016, mana whenua had been occupying  

the disputed land, owned by Fletcher Building, to protest a proposed housing 

                                                        
 
*  Rereahu Maniapoto. Lecturer, Faculty of Law, University of Auckland. 

1  See generally Ellis v R [2020] NZSC 89. See also Ellis v R [2019] NZSC Trans 31; and Ellis v R [2020] 
NZSC Trans 19. 

2  Te Ture Whenua Māori Bill 2016. 
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development on the site. The deal, blessed by the Kīngitanga, would see the 

government buy the land from Fletchers for almost $30 million, with mana whenua 

having a role in deciding the future of the land.3 Whilst the terms of the deal are  

not yet clear, the fact that the government has been willing to reach such an outcome 

already marks a more progressive attitude to Māori land protests than in the past.  

In any case, it remains to be seen whether Ihumātao will set a precedent for the  

Crown to intervene to return private land to Māori in the future. 

2020 is also the 30th anniversary of Te Rākau Ture, our University of Auckland  

Māori Law Students’ Association. To mark the occasion, I invited Amelia Kendall,  

Tumuaki Wāhine for 2020, to reflect on the history and future of the rōpū, and share 

insights into the anniversary celebrations. Kendall’s piece is featured in this issue. 

Looking back, Kendall discerns that Te Rākau Ture’s strength is in its people —  

staff, students and alumni — who support each other to succeed in legal and  

non-legal worlds while remaining committed to te ao Māori. Looking forward,  

Kendall challenges those who gather at the tree’s branches in the future to  

progress the kaupapa of those who have come before and fearlessly transform 

Aotearoa New Zealand to be a better place for Māori. 

Issue 7 is structured in two parts. The first part of the issue is dedicated to  

special features. In addition to Kendall’s reflection, it features lectures and speeches 

on Māori and Indigenous issues delivered by three prominent members of the  

New Zealand judiciary: Deputy Chief Judge Caren Fox of the Māori Land Court;  

the Hon Justice Christian Whata of the New Zealand High Court; and the Hon Justice 

Dame Susan Glazebrook of the Supreme Court of New Zealand. The features are 

presented in chronological order. 

On 16 September 2018, Deputy Chief Judge Caren Fox delivered a speech at the  

Ngā Taonga Tuku Iho Conference on Māori Cultural and Intellectual Property Rights  

at Whakatū Marae, Nelson, on whether legislation is the best way to protect 

                                                        
 
3  See Jane Patterson “Ihumātao: Deal struck between government and Fletcher Building to buy 

disputed land” (17 December 2020) RNZ <www.rnz.co.nz>. 
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mātauranga Māori. Her Honour argued that because Aotearoa’s intellectual property 

statutes are so deeply imbued with Western and human rights values, their 

effectiveness at protecting mātauranga Māori ultimately depends on the political will 

of governing parties. Her Honour concluded that it will be up to Māori and the  

Crown to debate what further measures are needed to protect mātauranga Māori. 

Soon after Deputy Chief Judge Fox’s speech, the Labour-led Government introduced  

Te Pae Tawhiti, a work programme to address the Crown’s breaches of its guarantee 

under Te Tiriti o Waitangi 1840 to allow Māori to exercise tino rangatiratanga over our 

mātauranga Māori and taonga. As her Honour anticipated, Te Pae Tawhiti envisages 

that Māori and the Crown will negotiate a substantive framework to address the 

Crown’s breaches.4 Te Puni Kōkiri seems to be confident that the framework will be  

co-designed by the two Treaty partners: Māori and the Crown. 5  But how might  

this work in practice? This year, about 50 law students took my new elective  

“Mātauranga Māori and Taonga | Cultural Property and Indigenous Intellectual 

Property”, in which the students and I worked to problem-solve some of these  

complex questions. There is much yet to be worked out, but it is exciting to know that 

our new law graduates are more qualified than ever to support the Treaty partners to 

reconcile on these fundamental issues wherever they end up working, whether that is 

for Māori, for the Crown or in some other related role. 

On 8 November 2018, Deputy Chief Judge Fox delivered the second annual Nin Tomas 

Memorial Lecture hosted by the Aotearoa New Zealand Centre for Indigenous Peoples 

and the Law at the University of Auckland. In reflecting on the role of a Māori Land 

Court judge after 18 years on the bench, her Honour saw the enactment of  

Te Ture Whenua Maori Act 1993 as a turning point in the Māori Land Court’s ethos. 

Whereas the Court used to be associated with colonisation and land alienation, it is 

now an institution that promotes the retention and development of Māori land for 

owners, their whānau and their hapū. Whilst her Honour acknowledged that there is 

                                                        
 
4  See Jayden Houghton “An opportunity for Māori and the Crown to reconcile” (6 February 2020) 

<www.newsroom.co.nz>.  
5  See Jayden Houghton “The New Zealand government’s response to the Wai 262 report:  

the first ten years” (2021) 25 International Journal of Human Rights (forthcoming). 
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more that can be done to improve the Māori land system, she anticipated that the 

Māori Land Court will remain an integral part of Aotearoa’s judicial landscape in the 

future.  

On 25 July 2019, Justice Christian Whata delivered a public lecture at the  

University of Auckland, hosted by the Aotearoa New Zealand Centre for Indigenous 

Peoples and the Law. His Honour argued that formal equality, properly understood, 

actually mandates — and is vindicated by — affirmative action in favour of Māori in the  

criminal justice system. Nonetheless, his Honour acknowledged that there may be 

statutory limitations to taking any given Māori-centred measure.6 

On 26 September 2019, the Hon Dame Susan Glazebrook also delivered a public lecture 

at the University of Auckland, hosted by the Aotearoa New Zealand Centre for 

Indigenous Peoples and the Law. 7  Her Honour surveyed the significance of the  

United Nations Declaration on the Rights of Indigenous Peoples (UNDRIP)  

in Aotearoa. 8  Her Honour explored the different ways that the Declaration has  

been used, and argued that the Declaration has become increasingly embedded in 

Aotearoa’s legal framework. In particular, her Honour acknowledged the work that the 

government has been doing to integrate the Declaration into its indigenous policies 

across government. 

The second part of the issue presents five articles. First, Isabel Kelly critically analyses 

Te Awa Tupua (Whanganui River Claims Settlement) Act 2017 through the lens of  

the right to self-determination. Whilst Kelly acknowledges that the legal personhood 

model does express certain elements of self-determination for Whanganui iwi in a 

public manner, she finds that the Act does not go as far as it should to express the iwi’s 

right to self-determination.   

                                                        
 
6  Justice Whata and I would like to acknowledge that the version published in this issue reflects some  

minor revisions made by his Honour after the lecture. 
7  The editors of the Auckland University Law Review have also published Justice Glazebrook’s lecture 

with permission: The Hon Dame Susan Glazebrook “The Declaration on the Rights of Indigenous 
Peoples and the Courts” (2019) 25 Auckland U L Rev 11. 

8  United Nations Declaration on the Rights of Indigenous Peoples GA Res 61/295 (2007). 
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Peter Muzariri and James Adams discuss the Tax Working Group’s recommendation 

that the 17.5 per cent income tax rate for Māori authorities be extended to their  

wholly owned subsidiaries. 9  Muzariri and Adams argue that the recommendation  

would resolve the practical problems of Māori authorities accumulating excess 

unusable imputation credits and resorting to alternative, more complicated,  

corporate structures. Further, Muzariri and Adams engage with debates about  

whether the Māori authority regime as a whole is justified, and conclude that 

implementing the Tax Working Group’s recommendation would recognise the  

unique role of land in Māori culture, particularly land returned as part of  

Treaty settlements. 

Paula Lee examines the End of Life Choice Act 2019 and argues that the Act in  

its current form does not comply with Te Tiriti. This is because the Act fails to mention 

Te Tiriti or properly respond to the concern that assisted dying is inconsistent with 

tikanga Māori. In her article, Lee argues that an individualised interpretation of  

mana motuhake can render assisted dying acceptable in tikanga Māori, and proposes 

several recommendations to make the End of Life Choice Act more compliant with  

Te Tiriti.  

Tiana Tuialii discusses the recent amendments to the Oranga Tamariki Act 198910  

as they affect crossover children — a particular class of vulnerable people who have  

charges before the Youth Court as well as care and protection proceedings before the  

Family Court. Tuialii argues that the amendments cannot be implemented effectively 

because they currently function within an institutional framework that has an 

historically-ingrained disregard for te ao Māori. In any case, Tuialii remains hopeful  

that the amendments will help Māori crossover children and affirm the promises of  

Te Tiriti. 

                                                        
 
9  See Tax Working Group Future of Tax: Final Report Volume I – Recommendations (21 February 2019) 

at 17. 
10  See generally the Children, Young Persons, and Their Families (Oranga Tamariki) Legislation Act 

2017. 
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In the final article, Samantha Shanks uses the Māori Land Court’s decision in  

Hall v Opepe Farm Trust 11  to assess whether Te Ture Whenua Maori Act 1993  

strikes an appropriate balance between utilisation and retention. Shanks then 

considers whether the National Government’s and Labour-led Government’s  

proposed reforms strike an appropriate balance, 12  and, finding issues with both 

proposals, explains how each could be improved to strike an appropriate balance. 

It remains for me to thank my Te Tai Haruru colleagues for their support with  

this issue, including organising the events at which the judges delivered the lectures 

featured in this issue, and supervising those students whose dissertations and papers 

have now been published here as articles. We began 2020 with the wonderful news of 

Associate Professor Amokura Kawharu’s appointment as the President of the  

New Zealand Law Commission — the first woman and the first person of Māori descent 

to serve in the role. We were sad to farewell Kathryn Arona, who was our long-serving 

Pouāwhina Māori — and, more recently, Kaiārahi. But we were also fortunate to be 

joined by Geremy Hema as our new Kaiārahi. As at December 2020, Te Tai Haruru is  

(in alphabetical order by surname): Grace Abbott, Associate Professor Claire Charters, 

Associate Professor Andrew Erueti, Geremy Hema, Jayden Houghton,  

Maureen Malcolm, Claire Mason, Dr Fleur Te Aho and Tracey Whare. I am grateful  

to work with, and constantly learn from, such an incredible rōpū. It is inspiring to  

be part of a group that is so passionate about creating positive change, whether that is  

for one or for Aotearoa. 

                                                        
 
11  Hall v Opepe Farm Trust (2010) 19 Waiariki MB 258 (19 WAR 258). 
12  See Te Ture Whenua Māori Bill 2016; and Te Ture Whenua Maori (Succession, Dispute Resolution, 

and Related Matters) Amendment Bill 2019. 
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IS LEGISLATION THE BEST WAY TO  

PROTECT MĀTAURANGA MĀORI? 

Caren Fox* 

I   The Evolution of Māori Culture and Identity 

Most Māori come from the ancestors of Hawaiiki who brought with them a culture that 

was equally at home on land and sea. According to the Waitangi Tribunal in the  

Wai 262 report, the defining principle of this culture was kinship. Kinship or  

whakapapa was:1 

… the value through which the Hawaikiians expressed their relationships with 

the elements of the physical world, the spiritual world and each other. These 

people had their own ways of producing and distributing wealth, and of 

maintaining social order. They emphasised individual responsibility to the 

collective at the expense of individual rights, yet they greatly valued individual 

reputation and standing … 

As the Tribunal noted, the Hawaiikian culture evolved. Old traditions, scientific 

knowledge, technologies, values and laws were adapted to local conditions or new 

ones were invented. Names were found for all that was new about this land, its waters 

and skies. Modern technologies and art forms emerged, the names of gods changed, 

the values and laws changed and slowly as the generations passed, the Māori people, 

their way of life, their knowledge and culture took shape.2  

Māori people with this history would meet the people who arrived from Europe 

bringing their own technologies, science, values, notions of law and property rights.3 

                                                        
 
*  Deputy Chief Judge of the Māori Land Court, Alternate Judge of the Environment Court, and 

Presiding Officer for the Waitangi Tribunal. Deputy Chief Judge Fox delivered this speech at the  
Ngā Taonga Tuku Iho Conference on Māori Cultural and Intellectual Property Rights at  
Wakatū Marae, Nelson on 16 September 2018. 

1  Waitangi Tribunal Ko Aotearoa Tēnei: A Report into Claims Concerning New Zealand Law and Policy 
Affecting Māori Culture and Identity – Te Taumata Tuatahi (Wai 262, 2011) at 5. 

2  At 5–7. 
3  At 10. 
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During this meeting of peoples, alliances were forged, ideas and technologies were 

exchanged and innovations that drew on both cultures evolved — values changed.4 

Just as there was at the beginning of time — there was nothing but potential for this 

new society of peoples.  

The Waitangi Tribunal then went on to describe how, once British colonial rule was 

established, Māori people and their language and culture were marginalised from 

settler society. 5  Their unique way of viewing themselves and their world, their 

traditional knowledge and culture continued to evolve but only in the recesses of  

their communities, marae and schools of learning. Conversely, British language and 

culture — which transitioned into New Zealand culture with its forms of government 

and law — flourished in the public life of the country. That dominance continued up to 

and including the time the initial Wai 262 claim was filed in 1991. 

II   Intellectual Property Law  

The laws introduced by the British included the common law and legislation that 

recognised certain rights to protect knowledge and ideas. These rights, now known as 

intellectual property (IP) rights, were designed to reward creativity and innovation in 

science, technology and the arts. They were also designed to encourage the owner to 

share the tangible results of their ideas and knowledge with the community. The first 

IP statute adopted in New Zealand was the 18th ordinance enacted after the signing of 

the Treaty of Waitangi. That was the Copyright Ordinance 1842.6 The main impetus for 

the Ordinance ironically seems to have been to protect a dictionary of Māori grammar 

written by the Reverend Maunsell — who, by the way, was one of the missionaries who 

persuaded chiefs to sign the English sheet of the Treaty of Waitangi at Waikato Heads-

Manukau.7 The next statute was the Patents Act 1860 followed by the Trade Marks Act 

1866.  

                                                        
 
4  At 12–14. 
5  At 14. 
6  Copyright Ordinance 1842 4 Vict 18. 
7  Waitangi Tribunal Te Mana Whatu Ahuru: Report on Te Rohe Pōtae Claims (pre-publication version, 

Wai 898, 2018) pts I and II at 29. 
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International developments followed leading to the codification of IP rights in 

instruments such as the Paris Convention for the Protection of Industrial Property of 

1883,8 and the Berne Convention for the Protection of Literary and Artistic Works of 

1886.9  In 1891, the Madrid System for the international registration of marks was 

established.10 In 1893, the two secretariats set up to administer the Paris and Berne 

Conventions combined to form the United International Bureaux for the Protection of 

Intellectual Property (BIRPI). In 1970, BIRPI became the World Intellectual Property 

Organisation (WIPO). 

Alongside these developments, and following World War II and its horrors, the human 

rights of individuals and their rights to property captured the attention of the post-war 

allies. The protection of IP was included in these developments and enshrined in art 27 

of the United Nations Universal Declaration of Human Rights in 1948.11 States must 

have a property regime that provides some degree of protection for IP holders. 

However, the owners’ rights are to be balanced against the right of others to participate 

freely in the cultural life of the community, to enjoy the arts and to share in scientific 

advancement and its benefits. This duel balancing of IP rights with those of the 

community to access (the rights of the individual versus the rights of collectives) would 

have a major influence on the work of the Waitangi Tribunal in the Wai 262 Report.  

Other developments include the nine treaties, conventions or instruments 

administered by the WIPO. They include the 47 IP-related multilateral agreements 

entered into by New Zealand. They include the Agreement on Trade-Related Aspects 

of Intellectual Property Rights (TRIPS) and the Comprehensive and Progressive 

                                                        
 
8  Paris Convention for the Protection of Industrial Property (adopted 20 March 1883, entered into 

force 7 July 1884). 
9  Berne Convention for the Protection of Literary and Artistic Works (adopted 9 September 1886, 

entered into force 5 December 1887). 
10  See Madrid Agreement Concerning the International Registration of Marks (adopted 14 April 1891, 

entered into force 15 July 1892). 
11  Universal Declaration of Human Rights GA Res 217A (1948), art 27. See also International Covenant 

on Civil and Political Rights 999 UNTS 171 (adopted 16 December 1966, entered into force 23 March 
1976), art 27; and International Covenant on Economic, Social and Cultural Rights 993 UNTS 3 
(adopted 16 December 1966, entered into force 3 January 1976), art 15.  



Fox [2020] 7 Te Tai Haruru: Journal of Māori and Indigenous Issues 

 

 

 
 

10 

Agreement for Trans-Pacific Partnership (CPTPP). 12  They include several regional 

agreements and six IP-related bilateral treaties. 

All these streams of development in international law, regional agreements and 

treaties, along with national developments, have influenced New Zealand IP legislation. 

The primary IP statutes, and related legislation, in New Zealand are: 

 the Patents Act 2013; 

 the Trade Marks Act 2002; 

 the Designs Act 1953; 

 the Plant Variety Rights Act 1987; 

 the Geographical Indications (Wines and Spirits) Registration Act 2006; 

 the Copyright Act 1994; 

 the Conservation Act 1987; 

 the Resource Management Act 1991 (RMA); 

 Te Ture mō Te Reo Māori — the Māori Language Act 2016; and 

 the Education Act 1989.  

New Zealand’s legislation in the IP field is administered by the Intellectual Property 

Office of New Zealand (IPONZ) and the Ministry of Business, Innovation and 

Employment (MBIE). The IPONZ states on its website that it helps “New Zealand and 

international businesses protect their intellectual property rights in New Zealand”.13 

The Ministry for the Environment administers the RMA, the Department of 

Conservation administers the Conservation Act, Te Puni Kōkiri administers Te Ture mō 

Te Reo Māori and the Ministry of Education administers the Education Act. 

                                                        
 
12  Agreement on Trade-Related Aspects of Intellectual Property Rights 1869 UNTS 299 (opened for 

signature 15 April 1994, entered into force 1 January 1995); and Comprehensive and Progressive 
Agreement for Trans-Pacific Partnership (signed 8 March 2018, entered into force 30 December 
2018). 

13  "About us" IPONZ <www.iponz.govt.nz>. 
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It is against this enormous number of international, regional and national legal 

instruments and legislation that the Wai 262 claim was considered. Inherent in this 

framework is a bias in favour of the rights of the individual, and companies or 

businesses, at least for a defined term. 

III   Returning to the Wai 262 Claim 

The Waitangi Tribunal articulated how the claims before it were essentially about Māori 

culture and identity. As such, that required the Tribunal to consider who owns and 

controls:14 

• mātauranga Māori; 

• the tangible products of mātauranga Māori — traditional artistic and cultural 

expressions that the Tribunal called taonga works; and 

• things that are important contributors to mātauranga Māori, such as the unique 

characteristics of flora and fauna — what the Tribunal called taonga species — 

and the natural environment more generally. 

IV   Mātauranga Māori 

The Tribunal defined mātauranga Māori as the unique Māori way of viewing 

themselves and the world, which encompasses (among other things) Māori traditional 

knowledge and culture.15 It is, therefore, all-encompassing.  

The Tribunal noted that the claim concerned taonga that were integral to Māori culture 

and identity. It reviewed how the Wai 262 claimants were concerned that many of 

these taonga were subject to outsider rights and interests, and too few Māori rights. 

These taonga included the Māori language, symbols, stories, songs and dances.  

The claimants were also concerned that their native flora and fauna, upon which their 

culture and identity were built, “have been controlled, modified, and privatised by 

                                                        
 
14  Waitangi Tribunal, above n 1, at 17.  
15  At 17. 
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people, companies, or government agencies who have no affinity with those 

[taonga]”. 16  In addition to other matters, including impacts on traditional healing 

practices, which the Tribunal noted, the claimants also argued that the Crown had 

taken direct ownership and control of mātauranga Māori through its various agencies.  

The Tribunal then considered the claims by subject heading, namely:17 

• the Māori interest in taonga works and IP law; 

• the Māori interest in genetic and biological resources — flora and fauna; 

• the Māori interest in the environment and the RMA; 

• taonga and the conservation estate; 

• the state of te reo Māori; 

• the performance of a range of Crown agencies dealing with mātauranga Māori; 

• government support for rongoa Māori; and 

• the processes for engagement with Māori over entering into international 

instruments that may impact on mātauranga Māori. 

The Tribunal made a number of recommendations sourced in the principle of 

partnership of the Treaty of Waitangi. Thus, the Tribunal clearly believed that through 

a mixture of policy and legislative change, mātauranga Māori could be protected — and 

it did not hold back on identifying ways in which this could be done. As I am a presiding 

officer in the Waitangi Tribunal, it is not for me to substitute a different view at this 

time. 

  

                                                        
 
16  At 17. 
17  At 19–23. 
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V   So What Has Happened since 2011? 

Well, if you read the legal articles and literature on the subject, the general perception 

is that successive governments since 2011 have not formally responded to the Waitangi 

Tribunal’s recommendations.  

There is one article I wish to acknowledge in particular, and it was written by an  

IP lawyer at Henry Hughes, Mr David Nowak, and published in the New Zealand 

Intellectual Property Journal in 2017.18 In this article, Nowak lays out what the Wai 262 

Tribunal recommended and what governments have completed in terms of legislative 

change. In each division of the article, under each recommendation, he demonstrates 

that very little of what the Tribunal recommended has been done. In summary, there 

are two Māori Advisory Committees, one on patents and the other on trade marks.  

The Māori Advisory Committee on Trade Marks has been busy, but the Patents 

Committee has not. There is also provision for refusing to register a geographical 

indication for wine or spirits, if its registration would offend a significant section of the 

community.  

VI   The Labour-led Government Report 2017 

As all lawyers know, legislation is informed by policy, and I note that the Minister for 

Māori Development has attempted to report on what has happened since 2011.  

In her first report to the New Zealand Parliament pursuant to s 8I of the Treaty of 

Waitangi Act 1975 for the period June 2016–June 2017, the Hon Nanaia Mahuta MP 

has stated:19 

The government has progressed a number of initiatives that align with various 

recommendations in the WAI 262 report. However, generally this has been as 

part of ongoing agency work or via Treaty settlements rather than a specific 

response to WAI 262 recommendations. 

                                                        
 
18  David Nowak “Wai 262, Patents and Plant Variety Rights Revisited” (2017) 8 NZIPJ 35. 
19  Nanaia Mahuta Annual Report on The Crown’s Implementation of Waitangi Tribunal 

Recommendations for the Period July 2016 – June 2017 (E74, 20 December 2017). 
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Intellectual Property 

In 2017, the Ministry of Business, Innovation and Employment (MBIE) began 

reviewing the Plant Variety Rights Act 1987 which has included technical 

workshops with Māori. This identified issues for the review, including a 

decision to coordinate consultation with engagement on certain international 

agreements which refer to traditional knowledge. A public issues paper, which 

will include Māori-focused material, is proposed for release in the coming 

months. The review will consider the recommendations and issues raised by 

Wai 262. 

The review of the Copyright Act 1994, also led by MBIE, began in June 2017 

with the release of the Terms of Reference for the review. An ‘issues paper’ 

for public consultation is proposed for early 2018. The review will provide an 

opportunity to consider Wai 262 which recommended overall that 

mechanisms be put in place to provide greater protection for the kaitiaki 

interest in mātauranga Māori, taonga works and taonga derived works. 

Natural Resources 

The Wai 262 report recommends reform of the resource management system. 

Some progress has been made to address these recommendations via reforms 

to the Resource Management Act 1991, developments in Treaty settlements, 

and the development of the National Policy Statement for Freshwater 

Management. 

Te Reo Māori 

The Wai 262 report contains recommendations for how the Crown can protect 

and promote Te Reo Māori. The Crown has undertaken a number of initiatives 

in relation to Te Reo Māori, the most significant of which is the enactment of 

Te Ture mō Te Reo Māori 2016. The Act provides for the establishment of Te 

Mātāwai as an independent statutory entity to provide leadership on behalf of 

iwi and Māori in their roles as kaitiaki of the Māori language. Te Matawai Board 

held its inaugural meeting in October 2017 and will develop strategies and 

provide funding for the ongoing support for Te Reo Māori. 
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Rongoā 

The Ministry of Health maintains service contracts with 17 rongoā providers 

for the provision of traditional rongoā services. The recently updated Māori 

Health Strategy He Korowai Oranga articulates a focus on Māori models of care 

and the Tikanga ā-Rongoā standards document sets out standards for the 

Ministry funded delivery of quality rongoā services. The development of these 

standards, which are voluntary for other providers of rongoā services, was 

informed by rongoā providers nationally and published in 2014. 

International Instruments 

The Wai 262 report recommends a process of engagement with Māori in the 

making of international instruments. The Ministry for Foreign Affairs and Trade 

(MFAT) is working on better systematising how Māori interests are identified 

and engagement is planned and conducted by MFAT. 

Progress has also been made to address issues of Māori relationships to the 

environment including acknowledging kaitiaki, or guardianship, interests and 

the implementation of co-management, co-governance and partnership 

models within the natural resource sector. 

Further opportunities exist to progress the recommendations within the WAI 

262 report. Government agencies will continue to develop these opportunities 

as part of their broader engagements in the Treaty of Waitangi sector. 

VII   The Nature of Government  

That brings me to the nature of governments. As we all know, legislation and policy are 

developed by governments. In New Zealand, a government’s longevity no longer 

depends on the majority vote. It now depends on acquiring the majority of seats in 

Parliament, whether as a party able to govern alone or (and what is more likely these 

days) with a coalition partner. That is what the Mixed Member Proportional 

environment has done for New Zealand. 
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The ability of legislation to protect mātauranga Māori, therefore, does not depend on 

the views of the Waitangi Tribunal but rather on what any particular government  

with its coalition partners are prepared to do during their short time in office,  

3–9 years being the norm in this country. 

What they are prepared to do depends on what they have inherited in terms of a 

legislative framework, and what international, regional and national pressures they 

face. As I have described above, the historical development of the IP framework is 

imbued with western and human rights values, which are hard to overcome.  

VIII   Māori Resistance 

Equal to the task, and presenting their own challenges, are the continued acts of  

Māori resistance to the IP framework. That resistance has taken the form of pursuing 

international solutions through human rights instruments and environmental fora. 

These are actions that have resulted in forcing a top-down approach to legislative 

change. These actions include, for example, the work of Aroha Mead, Moana Jackson 

and Maui Solomon, and many others, on the United Nations Declaration on the Rights 

of Indigenous Peoples,20 on the Earth Summit, on the Agenda 21 programme and on 

the Convention on Biodiversity.21 Aroha Mead was the first to bring that discussion 

thread back to New Zealand when she organised the hui in Whakatane that resulted in 

                                                        
 
20  See United Nations Declaration on the Rights of Indigenous Peoples GA Res 61/295 (2007). 
21  See Cultural and Intellectual Property Rights – Economics, Politics & Colonisation: A Series of Readers 

Examining Critical Issues in Contemporary Māori Society (International Research Institute for Māori 
and indigenous Education, Auckland, 1997) vol 2; Moana Jackson “The Face Behind the Law: the 
United Nations and the Rights of Indigenous Peoples” (2005) 8(2) Yearbook of New Zealand 
Jurisprudence 10; and Aroha Te Pareake Mead “Sacred Balance” (1998) 3(2) He Pukenga Korero 22. 
See also “Agenda 21” in Report of the United Nations Conference on Environment and Development: 
Rio de Janeiro, 3–14 June 1992 UN Doc A/CONF151/26/Rev1(Vol1) (1993) 9. 
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the Mataatua Declaration of 1993.22 I also note the work of Maui Solomon, Aroha and 

others with the WIPO.23  

Māori resistance seems to be relentless as they continue to appear before other 

international and regional bodies to express their concerns on why the New Zealand 

government has not fully addressed the Wai 262 report recommendations. I note that 

the Human Rights Committee, as a result, has expressed the same concern, and 

requested a list of policies and a timetable for implementation of the Waitangi 

Tribunal’s recommendations. 24  Likewise, the Committee on the Elimination of All 

Forms of Racial Discrimination wanted targets and a timetable.25 At the local level, 

Māori continue to return to the Waitangi Tribunal on issues such as the CPTPP.26  

They continue to seek law and policy reform, including through the Treaty settlement 

process.27 

IX   Conclusion 

In conclusion, the Waitangi Tribunal has finished its work on the Wai 262 claim, and it 

is up to Māori and the Crown to debate what further measures are needed to protect 

mātauranga Māori. 

                                                        
 
22  See “The Mataatua Declaration on Cultural and Intellectual Property Rights of Indigenous Peoples” 

in Other Matters Including Meetings and Seminars and the Voluntary Fund for Indigenous 
Populations: Information received from indigenous peoples’ and non-governmental organisations 
UN Doc E/CN4/Sub2/AC4/1994/12 (1994) 12. 

23  See Maui Solomon “An indigenous perspective on the WIPO IGC” in Daniel F Robinson, Ahmed 
Abdel-Latif and Pedro Roffe (eds) Protecting Traditional Knowledge: The WIPO Intergovernmental 
Committee on Intellectual Property and Genetic Resources, Traditional Knowledge and Folklore 
(Routledge, New York, 2017) 219. 

24  Human Rights Committee Concluding observations on the sixth periodic report of New Zealand  
UN Doc CCPR/C/NZL/CO/6 (28 April 2016) at [45]–[46]. 

25  Committee on the Elimination of Racial Discrimination Concluding observations on the combined 
twenty-first and twenty-second periodic reports of New Zealand UN Doc CERD/C/NZL/CO/21-22  
(22 September 2017) at [12]–[17]. 

26  See Waitangi Tribunal The Report on the Crown’s Review of the Plant Variety Rights Regime: Pre-
publication Version - Stage 2 of the Trans-Pacific Partnership Agreement Claims (Wai 2522, 2020). 

27  In this latter respect, see the Haka Ka Mate Attribution Act 2014, Te Urewera Act 2014 and  
Te Awa Tupua (Whanganui River Claims Settlement) Act 2017. 
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THE ROLE OF A MĀORI LAND COURT JUDGE: 

STORIES AND REFLECTIONS AFTER 18 YEARS –  

A LECTURE IN HONOUR OF DR NIN TOMAS 

Caren Fox* 

I   Introduction 

As most of you will know, the whole of New Zealand was once Māori customary land 

held by the tribes and sub-tribes of this country. Due to the work of the Waitangi 

Tribunal since 1975, most of you should also know that through a combination of 

Crown purchasing,1 war,2 land confiscation3 and the introduction of the Native Land 

Court in 1865,4 the majority of this land was alienated by the 1900s. I have footnoted 

a number of reports that may assist you to review this history, but nearly all the 

Waitangi Tribunal reports have addressed one or more of these periods of our  

shared past. Most of the South Island, for example, was sold by 1860, less some 

reserves and land in the lower south and at the top of that island. 5  Progress for 

alienation was slower in the North Island. Figure 1 illustrates the gradual alienation of 

Māori land in the North Island. From the 1870s, that was primarily due to the impact 

of the Native Land Court and associated legislation. 

                                                        
 
*  Deputy Chief Judge of the Māori Land Court, Alternate Judge of the Environment Court, and 

Presiding Officer for the Waitangi Tribunal. Deputy Chief Judge Fox delivered this lecture for the 
second annual Nin Tomas Memorial Lecture hosted by Aotearoa New Zealand Centre for Indigenous 
Peoples and the Law at the Faculty of Law, University of Auckland on 8 November 2018. 

1  Waitangi Tribunal Te Mana Whatu Ahuru: Report on Te Rohe Pōtae Claims (pre-publication version, 
Wai 898, 2018) pts I and II; Waitangi Tribunal He Maunga Rongo: Report on the Central North Island 
Claims – Stage One (Wai 1200, 2008); Waitangi Tribunal Te Urewera (Wai 894, 2017); and Waitangi 
Tribunal He Whiritaunoka: The Whanganui Land Report (Wai 903, 2015). 

2  Waitangi Tribunal The Taranaki Report: Kaupapa Tuatahi (Wai 143, 1996); and Waitangi Tribunal  
Te Rohe Pōtae Report, above n 1. 

3  Waitangi Tribunal Te Raupatu o Tauranga Moana: Report on the Tauranga Confiscation Claims  
(Wai 215, 2004); Waitangi Tribunal The Taranaki Report, above n 2; Waitangi Tribunal Te Rohe Pōtae 
Report, above n 1; and Waitangi Tribunal Central North Island Claims, above n 1. 

4  Waitangi Tribunal Te Rohe Pōtae Report, above n 1; Waitangi Tribunal Central North Island Claims, 
above n 1; Waitangi Tribunal Te Urewera, above n 1; and Waitangi Tribunal Whanganui Land Report, 
above n 1. 

5  Waitangi Tribunal The Ngai Tahu Report (Wai 27, 1991). 
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Figure 1. Gradual alienation of Māori land in the North Island.  

Claudia Orange An Illustrated History of the Treaty of Waitangi  

(Bridget Williams Books, Wellington, 2004) at 318–319. 

That Court was charged with the conversion of customary title to Māori freehold land 

through the allocation of individualised property rights. It systematically worked its way 

through the country, busting up the tribal estate as it went. Add to that the Native 

Township legislation, Native Land Boards, rating legislation, and the taking of Māori 

land for public works and scenery preservation of the early 20th century, and you 

achieve the result depicted in those maps. 
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The largest concentrations of this form of land title is to be found in three of the seven 

districts of the modern Māori Land Court, namely 22 per cent in the Waiariki District, 

22–23 per cent in the Tairāwhiti District and 29 per cent in the Aotea District.6 

I am one of the ten judges of the Māori Land Court and the Māori Appellate Court  

who have jurisdiction over the remnants of that Māori land, comprising approximately  

5.6 per cent of the New Zealand land base. Figure 2 shows the Māori Land Court bench 

in 2009 following the swearing in of the current Chief Judge of the Māori Land Court, 

Wilson Isaac, at Tokomaru Bay. Chief Judge Isaac is flanked by the former Chief Justice 

of New Zealand the Rt Hon Dame Sian Elias QC and the Hon Sir Pita Sharples, and sitting 

next to Dame Sian is the Hon Dame Georgina te Heuheu, the first Māori woman lawyer. 

A number of judges from other courts are also present. 

 

Figure 2. Swearing in of Chief Judge Wilson Isaac, Tokomaru Bay, 2009. 

  

                                                        
 
6  He Pou Herenga Tangata, He Pou Herenga Whenua, He Pou Whare Kōrero: 150 Years of the Māori 

Land Court (Ministry of Justice, Wellington, 2015) at 98. 

I am one of the ten judges of the Māori Land Court and the Māori Appellate Court who have 

jurisdiction over the remnants of that Māori land, comprising approximately 5.6% of the New 

Zealand land base. Most of us are depicted below with the current Chief Justice and a few 

other judges, and a couple of politicians including the first Māori woman lawyer – the Hon. 

Georgina Te Heuheu thrown in. 

 



Fox [2020] 7 Te Tai Haruru: Journal of Māori and Indigenous Issues 

 

 

 
 

21 

Judge Carrie Wainwright and I were appointed in October 2000. I was the first Māori 

woman. Judge Stephanie Milroy, our second Māori woman judge, was appointed at the 

close of 2002. Judge Sarah Reeves was appointed in 2010. Thus, four out of 10 of our 

judges are women and that is one of the highest ratios of women on any court bench, 

with the exception of the Supreme Court. 

Five of our judges hold Masters in Law degrees, and one holds a PhD. All were 

appointed after being many years at the Bar acting for a range of clients in myriad 

different cases. Nearly all were specialists in Treaty of Waitangi and/or Māori Land 

Court matters before their appointments as judges. We also have one Acting Judge.  

In 2009, Judge Wilson Isaac was appointed Chief Judge of the Court. In 2010, I became 

the Deputy Chief Judge of the Court.  

During our time as Māori Land Court judges, my colleagues and I have decided 

hundreds of Māori Land Court cases in the seven districts of the Court — Taitokerau, 

Waikato Maniapoto, Waiariki, Aotea, Tairāwhiti, Tākitimu and Te Waipounamu.  

We also sit as panels of three in the Māori Appellate Court, where we hear appeals 

from the districts. Appeals from the Māori Appellate Court go straight to the  

Court of Appeal. Important judgments of the Māori Land Court, and all the reserve 

decisions of the Māori Appellate Court, can be found on the Māori Land Court website 

operated by the Ministry of Justice.7 

II   What Is the Role of the Māori Land Court Judges? 

Māori Land Court judges exercise jurisdiction under Te Ture Whenua Maori Act 1993, 

also known as the Maori Land Act 1993. In exercising our jurisdiction, we are required 

to recognise that Māori land is a taonga tuku iho (treasure handed down) and we must 

promote the retention and utilisation of the remnants of Māori land in the hands of 

Māori owners, their whānau and their hapū.8 

                                                        
 
7  See Māori Land Court “Māori Land Court Decisions” Ministry of Justice 

<www.maorilandcourt.govt.nz>. 
8  Te Ture Whenua Maori Act 1993 [TTWMA], preamble, and ss 2 and 17. 
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Our role under the legislation, or by implication, involves: 

• Presiding in a title Court. The powers of the Māori Land Court are exercised by 

any judge sitting alone, or any two or more judges sitting together.9 The Court, 

and therefore the judges, must protect its record and ensure its accuracy.  

The law facilitates this by requiring that changes to title and ownership are 

subject to formal application to the Court. Thus, nothing can be done to a  

title without an order from the Court and these are always transmitted to  

Land Information New Zealand (LINZ).  

• Facilitating access to records of ownership. This relates to the historical  

record of evidence given in the original title investigation applications from 

1865–1930, changes to title hearings and the whakapapa record which derives 

from successions over the generations. The Court record has been recognised 

as a taonga and has been registered by the UNESCO’s Memory of the World 

Register as part of the New Zealand Memory Register alongside the  

Treaty of Waitangi and the Women’s Suffrage Petition. The Court is thus a 

repository of valuable whānau, hapū and iwi knowledge. In addition, all  

block titles and individual interests are to be found in our records, as well as  

all orders that have ever affected those titles or interests. Anyone can access 

details of ownership interests, locations of titles, governance information and 

lists of owners through the “Māori Land Online” website.10 

• Case managing and adjudicating civil disputes. The judges (with registry staff) 

case-manage the applications filed in the Court — they hear those applications 

and determine disputes between the parties. The judges may also hear disputes 

based on contract or tort law.11 In terms of trusts over Māori land, the Court 

has all of the powers of the High Court to enforce the obligations of trust.12  

The Chief Judge also exercises special jurisdiction with respect to the  

Māori Fisheries Act 2004 and the Māori Commercial Aquaculture Claims 

                                                        
 
9  Section 38. 
10  “Māori Land Online” Māori Land Court <www.maorilandonline.govt.nz>. 
11  TTWMA, s 18. 
12  Section 237. 
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Settlement Act 2004. All the judges exercise jurisdiction upon application  

under the Protected Objects Act 1975.  

• Mediating family disputes. Generally, we deal with property or property-related 

disputes between members of the same kin group — usually, but not always,  

at the whānau or hapū level. In such cases, we try as far as possible to mediate 

family issues where the facts warrant that approach. Although we have no 

direct mediatory powers for general applications, we can order reports from 

the Registrar using expert witnesses who are mediators,13 or we undertake  

pre-hearing conferences as a mechanism where we use mediation to identify 

the issues that must go to hearing. It is our role to encourage owners, their 

whānau and hapū to participate in decision-making in respect of their land or 

fisheries. 

• Using and applying tikanga and te reo Māori. The judges must have a good 

understanding of tikanga and te reo Māori in order to ensure decisions are 

culturally appropriate in keeping with the twin principles of retention and 

utilisation.14 In fact, the judges of the Māori Land Court are appointed on the 

basis that they are suitable having regard to their knowledge and experience of 

te reo Māori, tikanga Māori and the Treaty of Waitangi.15 

III   What Do the Judges Administer? 

There are 27,343 individual Māori land titles under the jurisdiction of the Māori Land 

Court with 2.9 million ownership interests. 16  The reason why there are so many 

ownership interests (described as shares) is because a Māori land owner may have 

interests in multiple titles which they own as tenants in common with multiple owners. 

Upon death, the succession to those interests is usually (although not always) devolved 

according to an owner’s will.17 Where there is no will, the interests will devolve in 

                                                        
 
13  Sections 40 and 68. 
14  Preamble, and ss 2 and 17. 
15  Section 7(2A). 
16  150 Years of the Māori Land Court, above n 6, at 98. 
17  TTWMA, s 108. 
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accordance with the equal shares rule whereby all children of the deceased take in 

equal shares — and if none, then to brothers and sisters — and if none, then to those 

listed in the legislation.18 Note that in all cases, the interests cannot go to people other 

than the classes listed. Thus, a spouse can only receive a life interest in the Māori land 

owned by their husband or wife.19 Strict rules also apply where an owner wishes to  

sell their shares and where titles are to be sold. Generally, such sales must be approved  

by the Court unless captured by the exceptions listed in Part 7 or other Parts of  

Te Ture Whenua Maori Act. 

In order to manage titles owned by multiple owners, Māori reservations may be used 

for reserving areas of significance, and trusts or incorporations may be used to facilitate 

development.20 Most marae and associated cemeteries, for example, are administered 

as Māori reservations. There are approximately 5,835 trusts, 2,276 reservation trusts 

and 159 incorporations covering the management of 1,106,625 hectares or 78 per cent 

of all Māori land.21 Such entities are created upon application and order of the Court. 

These governing entities determine how, in practical terms, Māori land is utilised or 

developed. The Court is not involved in management decisions concerning utilisation 

unless an application is made for review of decisions made by trustees, committees of 

management for incorporations, or Māori reservation trustees. 

Approximately 22 per cent of Māori land has no management structure. In such cases, 

owners may make application to the Court to determine occupation or approve long-

term leases, but the decisions made regarding how the land is used are made by the 

owners. 

III   What Assistance Does the Māori Land Court Registry Provide? 

The judges could not function without the staff of the Māori Land Court registries.  

The registries receive anywhere between 5,000–6,000 applications per annum for 

                                                        
 
18  Section 109. 
19  Sections 108(4) and 109(2). 
20  150 Years of the Māori Land Court, above n 6, at 98–99. 
21  At 98–99. 
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processing. Staff, with the judges, case-manage those applications. In addition,  

the staff per annum: 

• respond to more than 7,000 written enquiries; 

• deal with more than 49,000 phone and counter enquiries; 

• spend an average of 24 minutes at public counters responding to client requests 

kanohi ki te kanohi (face to face); 

• spend an average of 13 minutes responding to phone enquiries; 

• hold up to 200 clinics across the country; and 

• receive and dispose of more than 5,500 applications. 

To carry out these responsibilities, there are approximately 130 staff working across 

seven registry offices in Whangārei, Hamilton, Rotorua, Gisborne, Hastings, Whanganui 

and Christchurch, a dedicated information office in Auckland, and a National Office in 

Wellington. 

Māori Land Court staff are well-known for their down-to-Earth and personal interaction 

with owners. They have an average length of service of 20 years and usually have strong 

connections to the community within which they work. People work in the Court 

because it is a vocation and they want to make a difference for the owners,  

their whānau and other people who use the Court. 

IV   What Do the Chief Judge and Deputy Do?  

The Chief Judge has specific functions under Te Ture Whenua Maori Act, mostly 

concerned with the appointment of judges, allocation of work and his review function 

under s 45 of the Act. Over and above that, there are administrative functions that all 

heads of bench exercise, including judicial administration. The Chief Judge may 

delegate any of these functions to me as the Deputy.  

He and I are also the resident judges for the Tairāwhiti District. The district covers a 

land area of approximately 1.2 million hectares of steeply-dissected hill country.  

Of that, 275,823 hectares is Māori Land, or 22–23 per cent. The boundaries of 
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Tairāwhiti start north at Pōtikirua and end south at the Mōhaka river. The district runs 

inland to Matawai and down to Tuai at Waikaremoana. We conduct Court hearings in 

Wairoa, Gisborne and Ruatoria. 

There are 5,347 Māori freehold block titles in this district with a total of 362,472 

individual owners recorded across all blocks, or an average of 67 owners per block.  

An astounding 68 per cent of titles in this district are not vested in a management 

structure. However, there are still a high number of governance entities:  

962 Ahu Whenua Trusts, 63 Māori Incorporations, 261 Māori Reservations,  

5 Whenua Tōpu Trusts, and 27 other forms of trusts. 

In the Tairāwhiti Registry per annum: 

• the judges, with the Tairāwhiti staff, process approximately 600 applications;  

• the staff, with the judges, case-manage and title search the 550–600 

applications filed; 

• the staff receive and complete in excess of 200 written inquires, respond to an 

average of 3,500 phone or counter inquiries, and spend an average of  

30 minutes at public counters responding to client requests kanohi ki te kanohi; 

• the advisory staff complete on average 20 clinics, and 20–25 hui and 

information seminars, and numerous meetings of owners; 

• the staff complete up to 73 Trust and Incorporation file review updates; and 

• the Land Registry Team completes and enters on average 460–470 orders of 

the Court, with the majority of those registered online with LINZ. 

The average length of service of the managers in the office is 35–40 years, and the two 

resident judges are respectively the Chief Judge (appointed in 1994) and Deputy Chief 

Judge of the Court (appointed in 2000).  

V   Reflections  

When I reflect on my role as a Māori Land Court judge, I am always struck by the range 

and diversity of our workload. It is frankly an awesome job. 
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In terms of my reflections on the law, many owners of Māori land, and the best-

performing trusts and incorporations, have flourished under Te Ture Whenua  

Maori Act. The legislation has not been an impediment to the development of their 

land. 

While it is true that many land blocks remain under-utilised, and some trusts and 

incorporations have languished, that has much to do with the geographical location of 

their land, the lack of access to development finance or the need for good governance 

training. It has little to do with the legislative regime.  

In terms of my reflections on the Māori Land Court, it has evolved since the enactment 

of Te Ture Whenua Maori Act. That statute changed the ethos of the Court from one 

associated with colonisation and land alienation, to an institution for the owners, their 

whānau and their hapū. Like it or not, the modern Māori Land Court has become 

synonymous with Māori people and their land. After all, its users are almost all Māori. 

The majority of the judges are Māori. The last three chief judges have been Māori.  

The majority of its staff are Māori. The issues it confronts are almost always Māori, and 

its emphasis remains focused on the owners, their whānau and hapū.  

There is a degree of trust in the Court that few other institutions impacting on  

Māori receive. In addition, for those concerned with protecting what little land there  

is left, the fact that the Court must promote retention of that land invokes a high degree 

of comfort.  

The Registry of the Court has also become more efficient, and more transparent. 

Combine that with the fact that the fees associated with filing applications remain 

reasonable, and having a lawyer is not a necessity, it remains a forum providing  

access to justice for a community that would not normally be able to access the 

mainstream courts.  

That brings me to the issue of reform. I have been in office now through several reviews 

of Te Ture Whenua Maori Act, the enactment of amendments to the legislation and 

one attempt to completely overhaul the current system. That last attempt failed 

because the proposed legislation did not appear to receive enough popular Māori 
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support. To be more precise, most Māori did not support the greenfield approach 

adopted to reforming the law and the introduction of a new regime governed by  

new principles.22  The fear appears to have been that the new regime would have 

resulted in years of uncertainty in the law. Even those owners, or trusts and 

incorporations, who are flourishing under the current regime were worried about the 

level of uncertainty and a number of them sought exemptions from the proposed 

legislation. Obviously, some reform is warranted as the system is not perfect, but the 

wide-ranging nature of the last Government’s reforms posed many risks and  

the reforms have been dropped. 

My final reflection is that while more can be done to improve the Māori land system,  

I consider that the Court or some reincarnation of it will remain an integral part of  

our justice system. 

VI   What Else Do the Judges Do? 

The Māori Land Court judges also sit as presiding officers for the Waitangi Tribunal.23 

As presiding officers, we have been responsible for many inquiries and reports.  

While the following is a list of my work, my colleagues are equally productive and  

the list is meant to be indicative of the workload we handle: 

• Aquaculture claims which resulted in Ahu Moana: The Aquaculture and Marine 

Farming Report in 2002;24 

• Te Arawa mandate and settlement disputes leading to The Te Arawa Mandate 

Report in 2004, The Te Arawa Mandate Report: Te Wahanga Tuarua in 2005, 

and The Te Arawa Settlement Process Reports in 2007;25 

• The Central North Island historical claims resulting in The Preliminary Report on 

the Haane Manahi Victoria Cross Claim in 2005 and the He Maunga Rongo: 

                                                        
 
22  Te Ture Whenua Maori Bill 2016. 
23  Treaty of Waitangi Act 1975, sch 2, s 5(1)(a)(ii). 
24  Waitangi Tribunal Ahu Moana: The Aquaculture and Marine Farming Report (Wai 953, 2002). 
25  Waitangi Tribunal The Te Arawa Mandate Report (Wai 1150, 2004); Waitangi Tribunal The Te Arawa 

Mandate Report: Te Wahanga Tuarua (Wai 1150, 2005); and Waitangi Tribunal The Te Arawa 
Settlement Process Reports (Wai 1353, 2007). 
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Report on Central North Island Claims – Stage One report in 2008.26 The latter 

led to the settlement of the Kaingaroa Forest — the largest exotic forest in the 

southern hemisphere;  

• The Kōhanga Reo claim resulting in Matua Rautia: The Report on the Kōhanga 

Reo Claim in 2013;27 

• The New Zealand Māori Council claim resulting in Whaia te Mana Motuhake:  

In Pursuit of Mana Motuhake – Report on the Māori Community Development 

Act Claim in 2015;28  

• The Porirua ki Manawatū historical claims resulting in the release of the first 

volume priority report for that inquiry covering the Muaūpoko claims — 

creatively named Horowhenua: The Muaūpoko Priority Report in 2017. 29  

I continue to preside in this district with a further round of hearings from  

August 2018 to the end of 2019; and  

• The writing of Te Mana Whatu Ahuru: Report on Te Rohe Pōtae Claims with two 

parts released in August 2018.30 

VII   What about Māori Land Court Judges Working in Other Jurisdictions? 

In 2009, I became one of the first two Māori Land Court judges to hold warrants as 

Alternate Environment Court judges. 31 Judge Clark was the other. This work has some 

symmetry with the work of the Māori Land Court. I list below the range of cases that  

I have been involved in so that those of you who are keen can look them up and  

see the range covered: 

                                                        
 
26  Waitangi Tribunal The Preliminary Report on the Haane Manahi Victoria Cross Claim (Wai 893, 

2005); and Waitangi Tribunal Central North Island Claims, above n 1. 
27  Waitangi Tribunal Matua Rautia: The Report on the Kōhanga Reo Claim (Wai 2336, 2013). 
28  Waitangi Tribunal Whaia te Mana Motuhake: In Pursuit of Mana Motuhake – Report on the Māori 

Community Development Act Claim (Wai 2417, 2015). 
29  Waitangi Tribunal Horowhenua: The Muaūpoko Priority Report (Wai 2200, 2017). 
30  Waitangi Tribunal Te Rohe Pōtae Report, above n 1. 
31  Resource Management Act 1991, ss 249–250 sets out the criteria and appointment process.  

Note s 252 determining when an Alternate Environment Court judge may act. 
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• Te Rangatiratanga o Ngāti Rangitihi Inc v Bay of Plenty Regional Council;32  

• Heybridge Developments Ltd v Bay of Plenty Regional Council;33  

• Te Rūnanga o Ngāi Te Rangi Trust v Bay of Plenty Regional Council;34  

• Te Puna Matauranga o Whanganui v Whanganui District Council;35  

• Heybridge Developments Ltd v Bay of Plenty Regional Council;36 

• Sustainable Matatā v Bay of Plenty Regional Council;37 

• Ngāi Te Hapū Inc v Bay of Plenty Regional Council;38 and 

• Maungaharuru-Tangitū Trust v Hastings District Council.39 

Judge Clark’s list includes the following cases: 

• Ngāti Mākino Heritage Trust v Bay of Plenty Regional Council;40 

• Purewa Māori Ancestral Land Unincorporated Group v Whangarei District 

Council;41 

• Mahanga E Tū Inc v Hawkes Bay Regional Council;42 

• Te Rakato Marae Trustees v Hawkes Bay Regional Council;43 and 

• Wairoa District Council v Hawkes Bay Regional Council.44 

                                                        
 
32  Te Rangatiratanga o Ngāti Rangitihi Inc v Bay of Plenty Regional Council EnvC Auckland 092/2009, 

6 October 2009. 
33  Heybridge Developments Ltd v Bay of Plenty Regional Council [2010] NZEnvC 195. 
34  Te Rūnanga o Ngāi Te Rangi Trust v Bay of Plenty Regional Council [2011] NZEnvC 402. 
35  Te Puna Matauranga o Whanganui v Whanganui District Council [2013] NZEnvC 110. 
36  Heybridge Developments Ltd v Bay of Plenty Regional Council [2013] NZEnvC 269. 
37  Sustainable Matatā v Bay of Plenty Regional Council [2015] NZEnvC 90, (2015) 18 ELRNZ 620. 
38  Ngāi Te Hapū Inc v Bay of Plenty Regional Council [2017] NZEnvC 73. 
39  Maungaharuru-Tangitū Trust v Hastings District Council [2018] NZEnvC 79. 
40  Ngāti Mākino Heritage Trust v Bay of Plenty Regional Council [2017] NZEnvC 72. 
41  Purewa Māori Ancestral Land Unincorporated Group v Whangarei District Council [2016] EnvC 94. 
42  Mahanga E Tū Inc v Hawkes Bay Regional Council [2014] NZEnvC 83; and Mahanga E Tū Inc v 

Hawkes Bay Regional Council [2014] NZEnvC 248. 
43  Te Rakato Marae Trustees v Hawkes Bay Regional Council [2011] NZEnvC 231. 
44  Wairoa District Council v Hawkes Bay Regional Council [2011] NZEnvC 97; and Wairoa District 

Council v Hawkes Bay Regional Council [2010] NZEnvC 420. 
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Judge Clark and I have not been able to respond to every request to participate in 

Environment Court proceedings due to our own workloads. I am pleased to announce 

that this month (November 2018), Judges Harvey and Doogan have been made 

Alternate Judges in the Environment Court and we look forward to sharing the load 

with them. 

The symmetry in the Environment Court is replicated in the Pacific. We have four judges 

sitting in Pacific jurisdictions, namely Chief Judge Isaac and Judges Savage, Reeves and 

Coxhead. Judge Wainwright also spent a number of years on the District Court bench. 

By extending the experience of the judges, we are broadening the ability of the  

Court to serve the Māori people. 
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EQUALITY BEFORE THE LAW AND CRIMINAL JUSTICE 

Christian Whata* 

 

I   Introduction 

In a recent lecture about equality before the criminal law and Māori, I suggested that 

equality in criminal law involved two basic objectives: recognition of tikanga Māori; and 

procedural and substantive fairness. I then suggested that the principle of equality 

mandated all actors within the criminal justice community to positively respond to the 

over-representation of Māori in prison. 

At the end of this lecture I was confronted by a student about this. He postulated,  

in short, that intervention of this kind is not consistent with the core idea of equality 

before the law, and that the structure of the law must treat all persons equally,  

with no special dispensation based on race in criminal justice. 

I was, regrettably, dismissive of his point — the argument seemed old, tired and 

paradoxical in a context where the evidence of structural discrimination was clear.  

But he deserved a better answer. I have endeavoured previously in informal settings to 

provide that answer, but this is my first considered attempt at it. 

I make two introductory comments. First, I have no idea who the student was. I will call 

him Tāne te mana taurite. In so doing, I hope to rebut any suggestion of implicit bias, 

or that he was or is predisposed to any view of how the law should respond, if at all,  

to the apparent asymmetric representation of Māori in prisons. 

Secondly, as will become evident, I draw heavily on three egalitarians, John Rawls, 

Ronald Dworkin and Jeremy Waldron. I make no apology for this because, I think,  

                                                        
 
*  Ngāti Pikiao. Judge of the New Zealand High Court. Justice Whata was invited by Aotearoa New 

Zealand Centre for Indigenous Peoples and the Law to give this public lecture at the Faculty of Law, 
University of Auckland on 25 July 2019. 
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Tāne would agree that they provide a cogent philosophical starting point for any debate 

about equality before the law. 

Turning then to my lecture proper. Legal philosophers have long spoken of substantive 

equality in contrast to formal equality. The dichotomy is based on the proposition that 

social and/or economic equality are essentially political ideals or moral goods, while,  

by contrast, we value the idea that the architecture of the law should treat all equally, 

without presumptive favour to any sort of person, as inherently right, or tika, and a 

fundament of the rule of law. 

It is this idea of formal equality, I think, that underpins Tāne’s objection to affirmative 

action in favour of Māori in criminal justice. He says formal equality is non-derogable 

and precludes any form of Māori-centred action, whether in criminal justice or 

otherwise. 

I agree with him that formal equality is non-derogable in our system of law. But  

I disagree with his second proposition — I think that formal equality, properly 

understood, mandates — and is vindicated by — such Māori-centred action. 

In this lecture, I will present my argument on this in three Parts. First, I will provide the 

context for this debate. I will examine the nature and scale of the disproportionate 

representation of Māori in criminal justice with a view to showing that it reflects 

intergenerational, systemic, structural and localised asymmetry. Secondly, I am going 

to define what I mean by “formal equality” and by “substantive inequality”. Finally,  

I will explain why I think that formal equality provides a normative and prescriptive 

basis for Māori-centred action in criminal justice. 

Overall, it will be my view that, given the deconstruction of constitutional persona 

caused by a sentence of imprisonment, formal equality mandates a Māori-centred 

response to the persistent, asymmetric incarceration of Māori. While there may be 

other reasons to object to this, including limitations prescribed by statute, the principle 

of formal equality is not one of them.  



Whata [2020] 7 Te Tai Haruru: Journal of Māori and Indigenous Issues 

 

 
 
 

34 

II   The Numbers 

The statistics of incarceration in Figure 1 will be well known to you.1 They show that 

while only comprising 15 per cent of the general population, Māori have comprised 

about 50 per cent of the prison population for nearly 30 years. Māori youth have 

comprised about 50–60 per cent of those charged since 1996. The Waitangi Tribunal 

also recently reported that 65 per cent of youth in prison are Māori and about  

81 per cent of Māori are reconvicted after five years (compared to 67.7 per cent for 

non-Māori). 

 

Figure 1. Statistics of Māori incarceration. 

                                                        
 
1  The statistics in figures 1–4 are based on information supplied by the Department of Corrections, 

and Statistics New Zealand. 

Statistics of Māori Incarceration 
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It appears generally accepted that based on these statistics, Māori are about seven 

times more likely to be imprisoned than persons with a European whakapapa, whom, 

for ease of reference, I will refer to as Pākehā. 

But in some respects, this conclusion is misleading. Māori, and Māori criminality, are 

not evenly distributed throughout New Zealand. 

 

 

 

Figure 2. Māori incarceration rates by proportion of court location. 

Almost 60 per cent of the Māori prison population was sentenced in just six (of 16) 

regions — South Auckland, Waikato, Bay of Plenty, East Coast, Taitokerau and Waiariki. 

In those regions, the incarceration rates have ranged between 49–82 per cent of all 

persons imprisoned in those regions since 2014. The rates of imprisonment are also 

very high in these areas — well over 700 per 100,000. 

Māori Incarceration Rates by 
Proportion of Court Location 
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It may be that some of the higher percentage rates can be attributed to a higher 

percentage of resident Māori in these regions. But closer examination of the rates of 

incarceration by Police District reveals that the relative disproportionality in these 

regions remains about the same or even higher. 

 

 

Figure 3. Ratio of Māori to Pākehā incarceration by Police District and ethnicity. 

For example, Figure 3 suggests the following ratios of Māori to Pākehā imprisonment: 

• in Northland, 6.9 to 1; 

• in Counties/Manukau, 12.4 to 1; 

• in Waikato, 8.5 to 1; 

• in the Bay of Plenty, 8.8 to 1; and 

• in Eastern, 10 to 1. 

Ratio of Māori to Pākehā Incarceration  
by Police District and Ethnicity 
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Figure 4. Number of Māori convicted and sentenced to imprisonment by 
offence type. 

One further statistic stands out for mention. 20 per cent of all offences for which Māori 

are incarcerated are offending against justice procedures, government security and 

government operations. I doubt government security or operations accounts for a 

substantial portion of this number. I apprehend that much of it may have something  

to do with pre-trial detention or breach of parole conditions. As with other offending 

for which imprisonment may be imposed, the ratio of Māori to non-Māori is broadly 

the same — with Māori comprising between 57–62 per cent of the prison population 

for this type of offending. 

Number of Māori Convicted and Sentenced 
to Imprisonment by Offence Type 
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I think we can make some intuitive conclusions about this data. Māori are grossly  

over-represented in the prison population and this over representation is systemic in 

that is it is pervasive throughout the criminal justice system. We may also assume it is 

structural insofar as there are structural features of criminal justice that impact 

disproportionately on Māori — evident, for example, from the large numbers of Māori 

incarcerated for offending against justice procedures. 

Finally, I think it is tolerably clear that the impacts will be felt most keenly within specific 

communities where the number of Māori incarcerated are particularly high and the 

rates of incarceration are particularly entrenched. I think we can also assume that the 

effect of these rates of incarceration on the affected whānau is likely to be profound. 

While the rates of incarceration are alarming in several communities, the 12 to one 

ratio of Māori to Pākehā within Counties Manukau brings home the stark reality for 

many Māori whānau living within its borders. Any day at the Manukau District Court 

will regrettably confirm this reality. 

III   Formal Equality and Substantive Inequality 

A   Formal Equality 

Against this background, I turn to examine Tāne’s objection based on equality before 

the law. One of the benefits of engaging in an essentially hypothetical argument with 

Tāne is that I get to set the terms of reference. But as my objective is to try to persuade 

Tāne, and people who share his opinion, I need to find some common ground or 

premises upon which we can sensibly engage. Fortunately, as Tāne is deploying the 

principle of equality as his primary objection, I can draw on three giants of 

egalitarianism — John Rawls, Ronald Dworkin and Jeremy Waldron — for inspiration. 

Thus, I think Tāne’s conception of equality has three core components, which in 

combination I call “formal equality”: 



Whata [2020] 7 Te Tai Haruru: Journal of Māori and Indigenous Issues 

 

 
 
 

39 

• the regular and impartial administration of clear laws in accordance with due 

process — or what John Rawls called formal justice or justice as regularity;2  

• equal basic rights must be assigned to all persons,3 or as Jeremy Waldron put it 

in his recent book: “in our use of principles of justice (including social justice), 

basic equality requires of us that all humans be treated as subjects and 

beneficiaries … on equal terms”;4 and 

• equality of this kind is non-derogable. 

The first of these components is uncontroversial. Justice as regularity is commonly 

associated with orthodox ideas of the rule of law.5 The second and third components 

might be said to shift the debate somewhat unfairly in my direction, so I will elaborately 

briefly on them. 

While a good starting point, justice as regularity as conceived by Rawls provides an 

insufficient normative basis for Tāne’s key objection. Inherently discriminatory laws or 

practices (affirmative or negative) may be applied impartially, consistently and in 

accordance with due process but nevertheless violate Tāne’s underlying premise of 

equality. For example, a statutory exception to criminal prosecution applicable only to 

Māori for certain offences, applied consistently and impartially, meets the 

requirements of justice as regularity. There must, therefore, be some other 

characteristic of the legal architecture which protects equality. 

The inculcation of what Waldron calls “basic equality” solves this problem without 

doing any obvious violence to the first component — and while affirming and giving 

meaningful content to Tāne’s key point that the law should apply equally to all.  

As Waldron put it: “In general, basic equality commands our equal considerability 

                                                        
 
2  John Rawls A Theory of Justice (Belknap Press, Cambridge (MA), 1971) at 58–59 and 236–237. 
3  At 504. 
4  Jeremy Waldron One Another’s Equals: The Basis of Human Equality (Belknap Press, Cambridge 

(MA), 2017) at 47–48 (emphasis added). 
5  As AV Dicey conceived it: “that every man, whatever be his rank or condition, is subject to the 

ordinary law of the realm”. AV Dicey Introduction to the Study of the Law of the Constitution (Liberty 
Fund, Indianapolis, 1982) at 114. See also Jeremy Waldron “One Law for All? The Logic of Cultural 
Accommodation” (2002) 59 Wash & Lee L Rev 3 at 3. 
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under moral principles. Everyone is counted for one: that is the prescriptive demand.”6 

He also says that there must be “no ‘thumb on the scale’ for certain individuals we 

favour or for the members of some groups (say, groups to which we ourselves belong) 

as opposed to others”. 7  I think Tāne would plainly agree with each of these 

propositions, as do I. 

The third component, non-derogability, is grounded in some constitutional 

fundamentals. Justice as regularity is, as Rawls noted, necessary to preserve the 

integrity of the judicial process8 and, as Ronald Dworkin argued, the protection of 

individual liberties, equally, is a premise of majoritarian rule.9  

Waldron also noted that his concept of basic equality closely approximates to the equal 

protection clause of the Fourteenth Amendment to the United States Constitution.10 

While we have no similar constitutionally-entrenched provision in our law, there can 

be little doubt we have through the common law process, aided by statute, entrenched 

the idea of equality and the equal application of the law through, among other things, 

the strict application of the principle of legality. 

Indeed, I think it is difficult to find within the common law a more entrenched idea.  

As Lord Steyn put it in Ex parte Pierson:11 

Unless there is the clearest provision to the contrary, Parliament must be 

presumed not to legislate contrary to the rule of law. And the rule of law 

enforces minimum standards of fairness, both substantive and procedural. 

                                                        
 
6  Waldron, above n 4, at 48. 
7  At 49. 
8  Rawls, above n 2, at 239. 
9  Ronald Dworkin Freedom’s Law: The Moral Reading of the American Constitution (Harvard 

University Press, Cambridge (MA), 1996) at 15. 
10  Waldron, above n 4, at 52. See also Jeremy Waldron “The Core of the Case Against Judicial Review” 

(2006) 115 Yale LJ 1346. In this article dealing with substantive judicial review, Waldron identifies 
four assumptions which, if they hold true, remove the need for substantive judicial review. Each of 
these assumptions is premised, in my view, on the affirmation of formal equality: the right vote;  
the rule of law; a commitment to individual and minority rights; and the capacity to disagree about 
content of such rights. At 1360. See also the discussion of political equality at 1364–1365, 1375, 
1388, 1399 and 1405. 

11  R v Secretary of State for the Home Department, ex parte Pierson [1998] AC 539 at 591. 
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In summary, the type of equality that I think Tāne te mana taurite would approve  

makes the non-derogable demand that the law must be applied consistently and 

impartially to all of us, as subjects and beneficiaries of justice, on equal terms.  

That is — everyone is counted for one. 

B   Substantive Inequality 

What then do I mean by substantive inequality? It is necessary to observe that when I 

speak of substantive inequality, I am not talking only about inequality of outcome. 

Rawls and Waldron provide some definitional assistance here too. Rawls referred to a 

second principle of justice, involving the arrangement of social and economic 

inequalities that are both “expected to be to everyone’s advantage” and “attached to 

positions and offices open to all”.12 Put another way, the distribution of wealth and 

income, and the hierarchies of authority, must be consistent with both the liberties of 

equal citizenship and equality of opportunity.13  

Waldron also refers to “surface-level” equality as distinct from basic equality. Surface 

level equality addresses issues of distribution of wealth and income. 14  But as he 

explains, how we define “surface level” equality is a matter of significant debate —  

as he put it, “[s]hould we be aiming for equality of well being, equality of resources, 

equality of opportunity, equality of primary good or equality in the capabilities that  

are important for peoples lives”.15 He also says that some principles that evaluate  

surface level distributions test them against standards of human dignity.16  

For my part, I locate substantive inequality in that class of surface level inequality 

involving any distribution which is discordant with this basic principle of equal 

opportunity and/or breaches the human right to be free from discrimination. 

                                                        
 
12  Rawls, above n 2, at 60. 
13  At 61. 
14   Waldron, above n 4, at 35. 
15   At 9. 
16   At 37. 
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I want to make a further point. Waldron’s distinction between surface level equality 

and basic equality is important because it is basic equality that guides our assessment 

about whether inequality or unequal treatment at this surface level is justified or 

unjustified.17  

I appreciate this is all a little abstract. So, I will use one of Waldron’s examples to 

illustrate the interface between basic equality and surface level equality.18 He refers  

to applicants for a job with the fire brigade. He says that employment criteria that 

discriminate in favour of the physically fit generate distributive inequality of 

opportunity insofar as the unfit are concerned. But they do not engage the principle of 

basic equality because the fitness criteria used is justified.19 However, if the surface 

level criterion for the job was based on race, for example affirming the identity of white 

people, we might legitimately argue (Waldron says) that this is surface level inequality 

which we should abhor. 

IV   Equal Protection 

I turn now to the fourth Part of my lecture. As foreshadowed, I consider that Māori-

centred action by criminal justice actors is justified and mandated by what I have called 

formal equality. 

Before I explain my main reasons for this, it is necessary to explain what I mean by 

Māori-centred action. It has two primary components. The first is recognition of tikanga 

Māori insofar as it is relevant to explaining the offending or provides guidance in terms 

of the management and rehabilitation of the offender pre- or post-trial. This is  

not about cultural exemption per se. Rather it is directed at the underlying objectives 

of criminal justice, evident in, for example, sentencing principles designed to,  

among other things, protect the public, achieve proportionate sentences and assist  

                                                        
 
17  At 14 and 68. 
18  At 14 and 68. 
19  This reasoning echoes the outcome reached in Ricci v DeStefano 557 US 557 (2009). 
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in rehabilitation. The case law on the potential for recognition remains sparse, but  

the roots are there.20  

The second — perhaps even more controversial — component involves the various 

decision-makers at each step of the criminal justice process taking cognisance of the 

parlous statistics of asymmetric representation of Māori in prison and the wider 

causative factors driving those perverse rates of incarceration. 

It is not for me in this context to prescribe how this Māori-centred approach manifests 

itself in practice. But I will refer to two contexts to illustrate the point. In our bail 

decisions, we are often confronted with an assessment of risk based on apparently 

neutral factors. A topical example is in the context of family violence. It is common now 

to refer to red flags. They are what I would call facially neutral in that they are not  

based on race. But they refer to such factors as poverty, youth, and alcohol or drug 

abuse, which are factors that characterise the circumstances of many Māori 

defendants. The effect of using such facially neutral red flags is to systemically bias  

the bail decision-making process against young Māori men. 

The second context involves sentencing. There has been a longstanding, but, until 

recently, underutilised statutory provision enabling consideration of, among other 

things, evidence of systemic deprivation. A Māori-centred approach would involve 

ensuring that when a Māori offender comes before the court for sentencing,  

sufficient information about his or her background is tabled before the sentencing 

judge to enable his or her Honour to make an informed decision about whether there 

is a proven nexus between, say, systemic deprivation and the offending. As recently 

affirmed by the Court of Appeal in Arona v R, 21  culpability may be mitigated for 

sentencing purposes where it has been shown that there is a nexus between  

systemic deprivation affecting Māori and the offending under scrutiny. 

Returning then to the reasons why I think formal equality mandates such Māori-

centred action. First, it plainly mandates such action where there is clear evidence of  

                                                        
 
20  Keil v R [2017] NZCA 563. 
21  Arona v R [2018] NZCA 427. 
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a breach of s 19 of the New Zealand Bill of Rights Act 1990 (BORA) — the right to be 

free from discrimination based on race. 

A well-known example of the first category involved potential police profiling of a 

“Polynesian male” and a “dark-skinned male” in the case of Kearns v R.22 The Court of 

Appeal had little trouble in finding that, if proven, any decision by the police to 

approach a defendant based on such profiling would have unjustifiably breached s 19 

of the BORA. The immediate result was a direction to rehear the admissibility of the 

evidence obtained by a subsequent search. But the broader message was the clear 

direction by the Court that racial profiling was not to be tolerated and that “a close look 

at all the evidence relevant to the allegation of breach will be necessary”.23  

However, I accept Tāne is unlikely to quibble much about the court’s response to this 

type of s 19 discrimination — it directly violates his commitment to equality. So, it does 

not really advance the debate much. 

Much more controversial is whether the statistical evidence of asymmetric 

representation is evidence of s 19 discrimination. Disparate treatment of this scale  

has triggered similar equal protection provisions in other jurisdictions, especially 

outside of the criminal justice context. 

Perhaps the clearest expression still of this remains the following statement of the 

United States Supreme Court in Griggs v Duke Power Co:24 

Congress has now provided that tests or criteria for employment or promotion 

may not provide equality of opportunity merely in the sense of the fabled offer 

of milk to the stork and the fox. On the contrary, Congress has now required 

that the posture and condition of the job-seeker be taken into account. It has 

— to resort again to the fable — provided that the vessel in which the milk is 

proffered be one all seekers can use. 

                                                        
 
22  Kearns v R [2017] NZCA 51, [2017] 2 NZLR 835. 
23  At [9] and [12]. 
24  Griggs v Duke Power Co 401 US 424 (1971) at 431. 
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I accept, however, that there are significant hurdles to a claim that the grossly 

disproportionate representation of Māori in prisons involves actionable racism, though 

there is evidence of structural bias.25 Selwyn Fraser, in an insightful article, provides a 

basis for drawing this conclusion, applying orthodox comparator analysis.26 He noted 

that comparators, Pacifica peoples and young men, appear to be equally 

disproportionately represented. While I doubt the correctness or efficacy of these 

comparisons, his analysis reveals the complexity of such an assessment and the 

problems confronting a claim of systemic discrimination. 

Furthermore, the difficulties attached to claims of this kind are also evident from the 

approach taken to such claims in the United States based on the equal protection 

clause of the 14th Amendment to the United States Constitution. Michelle Alexander, 

in her book The New Jim Crow: Mass Incarceration in the Age of Colorblindness,  

is particularly scathing of the decisions of the Supreme Court, such as McCleskey v 

Kemp, which she says, in short, undermine the real force of the equal protection 

clause.27  There has, however, been — at State level at least — recognition of the 

potential for systemic discrimination in criminal justice.28  

The best then that I can say about this, in terms of my debate with Tāne, is that, while 

difficult to prove, formal equality mandates, via anti-discrimination laws, redress for 

proven systemic discrimination even within the criminal justice system. 

In any event, I now turn to examine my second — and, I think, strongest — justification 

for Māori-centred action, one that does not require proof of actionable discrimination 

in criminal justice. Rather, I contend, when the criminal justice system incarcerates 

Māori at a ratio of 12 to one, over a sustained period, we know there must be 

something going wrong and/or deeply unfair about this, whatever its cause. 

                                                        
 
25  Kearns, above n 23.  
26  Selwyn Fraser “Māori qua what? A Claimant-Group Analysis of Taylor v Attorney-General” [2017]  

NZ L Rev 31. 
27  Michelle Alexander The New Jim Crow: Mass Incarceration in the Age of Colorblindness (New Press, 

New York, 2010). See McCleskey v Kemp 481 US 279 (1987). 
28  State v Russell 477 NW 2d 866 (Minn 1991). 
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Furthermore, criminalisation directly impacts on the exercise of rights of citizenship 

and constitutional persona — that is, the right to participate in civil society altogether. 

Formal equality is, therefore, engaged in a much more direct and fundamental way in 

criminal justice — in maintaining the integrity of the justice system and the legitimacy 

of government. This is a matter of breadth as well of depth. Because, save perhaps for 

the rules governing the electoral system, nowhere else is the law engaged in 

deconstructing our constitutional persona more than in criminal justice. 

This issue was examined, briefly, in Ngaronoa v Attorney-General dealing with the 

impact of criminalisation of Māori and the right to vote.29 In that case, there was no 

dispute about asymmetric representation of Māori in prisons. But, the Court of Appeal 

made two points: 

• comparator analysis showed no racial discrimination because both Māori and 

non-Māori were affected in the same way — both lose the right to vote;30 and 

• the number affected was so small that there was, in short, no material 

discrimination.31 

The approach and the outcome represent settled law. But, it only indirectly (if at all) 

dealt with structural discrimination in the criminal justice system because it was 

focused on the effect of a disenfranchisement provision, not the effect of the 

criminalisation itself. In this regard, the result of the comparator analysis was inevitable 

in the absence of clear and compelling evidence of distributive inequality: Māori and 

non-Māori offenders are treated equally — they both lose the constitutional right to 

vote in equal measure. 

But, when we come to examine the operation of the criminal justice system per se, 

from an egalitarian perspective, the comparison should take place much earlier.  

The key issue under scrutiny is not whether Māori and non-Māori both lose the right 

                                                        
 
29  Ngaronoa v Attorney-General [2017] NZCA 351, [2017] 3 NZLR 643. 
30  At [137] and [140]. 
31  At [149] and [153]. 
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to vote. The key issue concerns what I would call their “eligibility” for imprisonment 

and thus loss of liberty, and disenfranchisement, and whether the disproportionate 

rates of incarceration accord with the requirements of formal equality. 

As Waldron might put it — the key question to ask is: are Māori and non-Māori  

subject to, and the beneficiaries of, criminal justice on equal terms? 

I appreciate it is difficult to conceive of “eligibility” in this way.32 That is likely because 

“eligibility” in criminal justice has, prima facie, facially neutral markers — a crime, a fair 

trial and a sentence fixed by law and impartially handed down together with a strong 

social justification. But we know facial neutrality and social justification do not 

necessarily meet the requirements of formal equality. 

To illustrate, a right to vote based on property ownership is facially neutral and in the 

19th century was socially justified. The fact that more white men than brown women 

might own property and therefore enjoy the right to vote, is on the Court of Appeal’s 

reasoning literally applied, not evidence of actionable discrimination — both men and 

women are equally affected by the impartial application of the eligibility criterion. 

But the fact that it is not discriminatory in the result says nothing about whether the 

criterion for eligibility and disenfranchisement meets the requirements of formal 

equality. That question is answered by reference to the criterion used to limit or 

remove the right to vote, not by reference to whether it is enjoyed equally by those 

who are eligible to vote. 

And it is because of the grossly disproportionate deconstructing effect of 

criminalisation on the constitutional persona of Māori per se that we engage the 

principle of formal equality or equality before the law, as a normative and prescriptive 

basis for Māori-centred action in criminal justice. The statistical evidence of  

asymmetric representation of Māori in prisons may well fall short of directly engaging 

                                                        
 
32  But see Alexander, above n 27. 
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anti-discrimination laws. But, in my view, it directly and clearly engages the principle of 

formal equality as a simple matter of fairness.33 

V   Conclusion 

I want to conclude by bringing this abstract analysis back to the Māori communities 

most affected by the disparity. I do this to bring into focus the group I think is the true 

target of formal equality in this context. 

The Police District level analysis reveals, in my view, what our experience tells us.  

We are dealing with entrenched systemic inequality of relatively small (on a national 

scale) sub-groups of Māori exposed to extraordinary rates of incarceration and with all 

of the consequences that entails. Imprisonment is, of course, only one part of the 

picture of grossly disproportionate engagement by the same sub-groups with the 

criminal justice system. While it is a matter for closer inquiry, the quantitative and 

qualitative effect of this engagement at the local level — for example in Kaikohe,  

in Otahuhu, in Kawerau and in Ruatoria — must be, as I have said, profound. 

All of this, I think, brings into frame a social dynamic that Waldron accepted might 

justify substantive judicial review, something which he otherwise deplores. Waldron 

says systemic disparate treatment of “discrete and insular” minorities might justify  

such review.34 He cites a footnote in United States v Carolene Products, which I think 

resonates in this context:35 

Prejudice against discrete and insular minorities may be a special condition, 

which tends seriously to curtail the operation of those political processes 

ordinarily to be relied upon to protect minorities, and which may call for a 

correspondingly more searching judicial inquiry. 

                                                        
 
33 Waldron identified fairness as a necessary criterion for exemption based on culture. Waldron, 

above n 5, at 33. 
34 Waldron, above n 10, at 1403. 
35  At 1403. See United States v Carolene Products 304 US 144 (1938) at 153, n 4. 
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In my view, Māori whānau caught in the intergenerational grip of dislocation, poverty, 

crime and grossly disproportionate rates of imprisonment are such a discrete and 

insular minority: they are relatively small sub groups of Māori who by dint of their 

criminality are deeply unpopular.36 And, by reference to all available data, they have 

not been afforded the benefit of criminal justice on equal terms. Or more accurately, 

they have been subject to the worst effects of the criminal justice system on grossly 

unequal terms. 

Therefore, in conclusion, I am confident that formal equality mandates a Māori-centred 

response to this social dynamic, because, in our criminal justice system, not every 

Māori is counted for one. While, as I have said, there may be statutory limitations to 

any given response, adherence to formal equality is not otherwise one of them. 

                                                        
 
36 “Insular”, as Waldron uses it, refers to a group which is unlikely to be represented by elected 

representatives. See above n 34. 
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THE DECLARATION ON THE RIGHTS OF  

INDIGENOUS PEOPLES AND THE COURTS 

The Hon Dame Susan Glazebrook* 

The United Nations Declaration on the Rights of Indigenous Peoples is the  

first universally accepted text setting out the rights of indigenous peoples. 

This article first places the Declaration into its international context and  

in particular discusses its relationship with environmental, labour and human 

rights treaties. It then examines the Declaration in the domestic New Zealand 

context, concluding that it is becoming increasingly embedded in Aotearoa’s 

legal framework. 

I   Introduction 

The process leading to the United Nations Declaration on the Rights of Indigenous 

Peoples (the Declaration)1 began in 1982. The Declaration went through various drafts 

until it was passed by the Human Rights Council (the United Nation’s human rights 

body) in 2006.2 This put it on the agenda of the General Assembly of the United Nations 

(UN), which eventually passed the Declaration in September 2007. 

                                                        
 
*  Judge of the Supreme Court of New Zealand, and President-Elect of the International Association 

of Women Judges. DNZM, LLB(Hons) (University of Auckland), MA (University of Auckland),  
Dip Bus (Finance) (University of Auckland), DPhil (University of Oxford). Thanks to my clerk,  
Rebecca McMenamin, and my intern, Kathryn Garrett, for their assistance. Justice Glazebook was 
invited by Aotearoa New Zealand Centre for Indigenous Peoples and the Law to give this  
public lecture at the Faculty of Law, University of Auckland on 26 September 2019. 

1  United Nations Declaration on the Rights of Indigenous Peoples GA Res 61/295 (2007).  
2  On the drafting of the Declaration, see S James Anaya and Luis Rodríguez-Piňero “The Making of 

the UNDRIP” in Jessie Hohmann and Marc Weller (eds) The UN Declaration on the Rights of 
Indigenous Peoples (Oxford University Press, Oxford, 2018) 38; and Asbjørn Eide “The Indigenous 
Peoples, the Working Group on Indigenous Populations and the Adoption of the UN Declaration on 
the Rights of Indigenous Peoples” in Claire Charters and Rodolfo Stavenhagen (eds) Making the 
Declaration Work: The United Nations Declaration on the Rights of Indigenous Peoples (Transaction 
Publishers, Copenhagen, 2009) 32. For a personal account, see Moana Jackson “A personal 
reflection on the drafting of the United Nations Declaration on the Rights of Indigenous Peoples” in 
Selwyn Katene and Rawiri Taonui (eds) Conversations About Indigenous Rights: The UN Declaration 
on the Rights of Indigenous Peoples in Aotearoa New Zealand (Massey University Press, Auckland, 
2018) 47. 
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The Declaration is the first universally accepted text setting out the rights of indigenous 

peoples. The rights recognised are comprehensive — ranging from rights to land,  

to education, to development, to environmental protection. But the Declaration is not 

just about rights, whether individual or collective. It is also about redress for past 

wrongs. Perhaps most importantly, however, it is about the significance of being 

indigenous. It is about cultural and spiritual identity. And, it is about self-determination 

generally. At the same time, it is about the value of diversity. So all in all it is a very 

special document. 

II   International Context 

Given that the Declaration is an international document, I turn first to the significance 

of the Declaration in the international context as that necessarily colours the 

significance of the Declaration to New Zealand. The easy answer is that the Declaration 

is not a treaty at international law and therefore is not binding on states.3 At most,  

as a resolution of the General Assembly, it has moral force for those states that voted 

for it or later endorsed it, like Australia, Canada, the United States and New Zealand.4  

But that would be far too glib for at least three reasons. 

First, there has been a trend in recent years to move towards promoting declarations 

rather than trying to negotiate multilateral treaties on contentious topics, which are 

difficult to deal with in a formal binding instrument like a treaty. For example, as well 

as the Declaration on the Rights of Indigenous Peoples, we have seen the 2016  

New York Declaration on Refugees and Migrants and two subsequent global compacts 

dealing with those two groups.5  

                                                        
 
3  A “treaty” is defined in the Vienna Convention on the Law of Treaties 1155 UNTS 331 (opened for 

signature 23 May 1969, entered into force 27 January 1980), art 2(1). 
4  Resolutions of the United Nations General Assembly are recommendatory rather than binding on 

states. Charter of the United Nations, art 11.  
5  New York Declaration for Refugees and Migrants GA Res 71/1 (2016); Global Compact on Refugees 

GA Res 73/151 (2018), adopting the Report of the United Nations High Commissioner for Refugees 
UN Doc A/73/12 (17 August 2018); and Global Compact for Safe, Orderly and Regular Migration GA 
Res 73/195 (2018). See also Susan Glazebrook “The Refugee Convention in the 21st Century” (2018) 
49 VUWLR 477.  
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The work that was undertaken on declarations such as these, and the consultation 

processes adopted, must at least make these types of declarations what we call  

soft law — in other words, not strictly binding, but nevertheless having legal  

significance.6 And because the Indigenous Declaration was formally adopted by the 

General Assembly — one of the only international bodies with universal membership 

— and by so many positive votes, I would suggest a very strong form of soft law.7  

There were only 11 abstentions and only four negative votes and those four states all 

later endorsed the Declaration.8 

Secondly, there is a possibility that the Declaration is already or may become customary 

international law and therefore binding on all states, whether they voted in favour of 

it or not.9 Customary international law, as the name suggests, is law based on the 

custom of states — a custom that is near universally practised and one that is practised 

because states believe they are bound by law to do so. It binds all states, regardless of 

whether they have agreed to be bound by it.10  

                                                        
 
6  On the potential of the Declaration as soft law, see Mauro Barelli Seeking Justice in International 

Law: The significance and implications of the UN Declaration on the Rights of Indigenous Peoples 
(Routledge, Abingdon (UK), 2016); and Stephen Allen “The UN Declaration on the Rights of 
Indigenous Peoples and the Limits of the International Legal Project” in Stephen Allen and Alexandra 
Xanthaki (eds) Reflections on the UN Declaration on the Rights of Indigenous Peoples (Hart 
Publishing, Oxford, 2011) 225. See also Claire Charters “The Legitimacy of the UN Declaration on 
the Rights of Indigenous Peoples” in Claire Charters and Rodolfo Stavenhagen (eds) Making the 
Declaration Work: The United Nations Declaration on the Rights of Indigenous Peoples (Transaction 
Publishers, Copenhagen, 2009) 280. 

7  On the relationship between General Assembly resolutions and customary international law, see 
Emmanuel Voyiakis “Voting in the General Assembly as Evidence of Customary International Law?” 
in Stephen Allen and Alexandra Xanthaki (eds) Reflections on the UN Declaration on the Rights of 
Indigenous Peoples (Hart Publishing, Oxford, 2011) 209. 

8  See United Nations Department of Economic and Social Affairs: Indigenous Peoples “United Nations 
Declaration on the Rights of Indigenous Peoples” <www.un.org>. 

9  Customary international law is automatically part of New Zealand domestic law unless inconsistent 
with statute. James Crawford Brownlie’s Principles of Public International Law (8th ed, Oxford 
University Press, Oxford, 2012) at 67–68; and Kiri Toki “Māori Rights and Customary International 
Law” (2012) 18 Auckland U L Rev 250 at 265. See also International Law Association Resolution on 
the Rights of Indigenous Peoples (No 5/2012, 26–30 August 2012) at [3]. And see postulation by the 
Waitangi Tribunal in Waitangi Tribunal Ko Aotearoa Tēnei: A Report into Claims Concernng New 
Zealand Law and Policy Affecting Māori Culture and Identity (Wai 262, 2011) at 672. 

10  On the formation of customary international law, see Malcolm Shaw International Law (8th ed, 
Cambridge University Press, Cambridge, 2017) at 53–69. There is an exception and states that have 
persistently objected to the custom from the start of the custom will not be bound. At 68. 
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I doubt that the whole of the Declaration meets the test for being customary 

international law quite yet but certainly some parts of it may do so.11 And there is the 

possibility that other parts will follow. 12  Indeed, the more that states introduce 

measures to implement the Declaration and the more courts in various jurisdictions 

refer to it, the more likely it is that it will become customary international law. 

And finally, the Declaration has to be considered in the context of various treaties that 

cover some of the same ground as the Declaration. In that sense the Declaration can 

be seen as a formal acknowledgment and articulation of state obligations to indigenous 

peoples already covered by those treaties.13 I include in this the various human rights 

treaties and many of the labour and environmental treaties, including those dealing 

with climate change. Many of the states that voted for the Declaration or that 

subsequently endorsed it are parties to those treaties. 

Starting with the environmental treaties, I include these because of the special 

relationship indigenous peoples have to their environment and the link between the 

environment and their cultural and spiritual identity. Stewardship of the environment 

is a quintessentially indigenous value, as is the care for and duty to future generations. 

These values are also the foundation of many of the environmental treaties, particularly 

those relating to climate change and conservation.14 Indeed, at the Climate Action 

Summit in New York in September 2019 it was recognised that indigenous peoples’ 

                                                        
 
11  Associate Professor Claire Charters, for example, argues that if customary international law does 

exist in this area, it may be limited to a narrow duty to respect and protect indigenous peoples’ 
relationship to their land. Claire Charters “Developments in Indigenous Peoples’ Rights under 
International Law and Their Domestic Implications” (2005) 21 NZULR 511 at 526. Even before the 
Declaration was passed, the United Nations Special Rapporteur on the rights of indigenous peoples 
suggested there was emerging customary international law recognising the rights of indigenous 
peoples’ to their traditional lands. S James Anaya Indigenous Peoples in International Law (2nd ed, 
Oxford University Press, Oxford, 2004) at 61.  

12  See Toki, above n 9. 
13  S James Anaya “The Right of Indigenous Peoples to Self-determination in the Post-Declaration Era” 

in Claire Charters and Rodolfo Stavenhagen (eds) Making the Declaration Work: The United Nations 
Declaration on the Rights of Indigenous Peoples (Transaction Publishers, Copenhagen, 2009) 184 at 
193. 

14  For instance, the preamble to the Paris Agreement acknowledges that climate change “is a common 
concern of humankind” and that states when taking action should consider, among other things, 
“intergenerational equity”. Paris Agreement (opened for signature 12 December 2015, entered into 
force 4 November 2016). 
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knowledge is essential to curbing the effects of climate change — and thus that it is 

crucial that indigenous peoples’ rights be protected, including their rights to participate 

fully in policy decisions.15 

The main rights on environmental issues in the Declaration are covered in arts 25, 26 

and 29. Article 25 provides for the right to maintain and develop the distinctive spiritual 

relationship with traditionally owned and occupied lands, seas and resources, in light 

of responsibilities to future generations. Article 26(3) provides that legal protection 

must be given to land, with due respect to the customs and traditions of indigenous 

peoples. Article 29 provides that indigenous peoples have the right to the conservation 

and protection of the environment. 

There is also alignment with existing labour treaties. The eight fundamental 

International Labour Organization (ILO) treaties, which are almost universally ratified, 

cover freedom of association, the elimination of all forms of forced labour, the abolition 

of child labour and the elimination of discrimination in respect of employment and 

occupation.16 The Declaration in art 17 covers the right of indigenous peoples to enjoy 

all rights established under international and domestic labour law and their right not 

to be subjected to any discriminatory conditions of employment. Article 17 also 

specifically protects indigenous children from economic exploitation, including 

                                                        
 
15  Office of the United Nations High Commissioner for Human Rights “United Nations Climate Action 

Summit New York, 23 September 2019” <www.ohchr.org>. 
16  Convention (No 87) concerning freedom of association and protection of the right to organise 68 

UNTS 17 (opened for signature 9 July 1948, entered into force 4 July 1950); Convention (No 98) 
concerning the application of the principles of the right to organise and to bargain collectively 96 
UNTS 257 (opened for signature 1 July 1949, entered into force 18 July 1951); Convention 
concerning forced or compulsory labour 39 UNTS 55 (opened for signature 28 June 1930, entered 
into force 1 May 1932); Convention (No 105) concerning the abolition of forced labour 320 UNTS 
291 (opened for signature 25 June 1957, entered into force 17 January 1959); Convention (No 138) 
concerning minimum age for admission to employment 1015 UNTS 297 (opened for signature 
26 June 1973, entered into force 19 June 1976); Convention (No 182) concerning the prohibition 
and immediate action for the elimination of the worst forms of child labour 2133 UNTS 161 (opened 
for signature 17 June 1999, entered into force 19 November 2000); Convention (No 100) 
concerning equal remuneration for men and women workers for work of equal value 165 UNTS 303 
(opened for signature 29 June 1951, entered into force 23 May 1953); and Convention (No 111) 
concerning discrimination in respect of employment and occupation 362 UNTS 31 (opened for 
signature 25 June 1958, entered into force 15 June 1960). For easy access to these treaties, see 
International Labour Organization “Conventions and Recommendations” <www.ilo.org>. 
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hazardous conditions and work that interferes with their right to education and 

development. 

More generally it is worth noting at this point that the ILO has been at the forefront of 

indigenous issues17 and created its own Convention concerning indigenous and tribal 

peoples in independent countries in the early 1990s.18 Going beyond the usual ILO 

focus on labour-related rights, this Convention sets out general policies (a right to 

development, recognition of traditional values and practices, that the full measure of 

rights are to be accorded to indigenous and tribal peoples, and special measures to 

safeguard the persons, institutions, property, labour, cultures and environment of 

indigenous and tribal peoples), rights to land, rights in employment, and rights to 

education that upholds the culture and traditions of the peoples. While only 23 

countries have ratified it, it remains the only treaty specifically on indigenous rights, 

and so holds value in that respect. 

Turning now to the human rights treaties,19 the first article of the Declaration provides 

explicitly: 

Indigenous peoples have the right to the full enjoyment, as a collective or as 

individuals, of all human rights and fundamental freedoms as recognized in the 

Charter of the United Nations, the Universal Declaration of Human Rights and 

international human rights law. 

Subsequent articles explicitly provide for particular rights. Article 21 provides for 

indigenous peoples’ right to improvement of economic and social conditions, with 

                                                        
 
17  See generally Andrew Erueti “The International Labour Organization and the Internationalisation of 

the Concept of Indigenous Peoples” in Stephen Allen and Alexandra Xanthaki (eds) Reflections on 
the UN Declaration on the Rights of Indigenous Peoples (Hart Publishing, Oxford, 2011) 93. 

18  Convention (No 169) concerning indigenous and tribal peoples in independent countries 1650 UNTS 
383 (opened for signature 27 June 1989, entered into force 5 September 1991). This was a revision 
of an earlier treaty that entered into force in 1959 and was eventually ratified by 27 countries: 
Convention (No 107) concerning the protection and integration of indigenous and other tribal and 
semi-tribal populations in independent countries 328 UNTS 247 (opened for signature 26 June 
1957, entered into force 2 June 1959). 

19  The twin core human rights treaties are the International Covenant on Civil and Political Rights 999 
UNTS 171 (opened for signature 19 December 1966, entered into force 23 March 1976) [ICCPR] 
and the International Covenant on Economic, Social and Cultural Rights 993 UNTS 3 (opened for 
signature 19 December 1966, entered into force 3 January 1976) [ICESCR]. 
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particular attention to be paid to the rights of women, children and persons with 

disabilities — incidentally three groups of people who fall under separate human rights 

treaty regimes.20 Another example is art 14 of the Declaration, which provides that 

indigenous children have the right to all levels and forms of state education, without 

discrimination — a right also contained in art 28 of the Convention on the Rights of  

the Child. 

III   Need for Specialist Regime 

I should make it clear that when I say the Declaration to an extent may merely articulate 

state obligations that already exist under treaties, this is not to say that it is 

unimportant or that this is the complete picture. As recognised in the preamble to the 

Declaration, indigenous peoples around the world have suffered from historic 

injustices arising in particular from colonisation and loss of their traditional lands. They 

have, as the Declaration acknowledges, therefore been prevented from enjoying the 

full exercise of their rights and in particular their right to development. 

Beyond the loss of land, other notable examples of past injustice include the stolen 

generation policies in Australia,21 abuse of indigenous children in state care in New 

Zealand22 and the disproportionate violence against indigenous women in Canada.23 

                                                        
 
20  Convention on the Elimination of All Forms of Discrimination against Women 1249 UNTS 13 

(opened for signature 18 December 1979, entered into force 3 September 1981), arts 3, 5, 11, 13 
and 14; Convention on the Rights of the Child 1577 UNTS 3 (opened for signature 20 November 
1989, entered into force 2 September 1990), arts 26, 27 and 32; and Convention on the Rights of 
Persons with Disabilities 2515 UNTS 3 (opened for signature 13 December 2006, entered into force 
3 May 2008), preamble. 

21  See Australian Institution of Aboriginal and Torres Strait Islander Studies <https://aiatsis.govt.au>. 
22  Tamariki Māori comprise 59 per cent of all children in care and custody but 71 per cent of those 

with findings of harm. Oranga Tamariki — Ministry for Children “Safety of Children in Care: Quarter 
One – July to September 2018” <www.orangatamariki.govt.nz>. The Waitangi Tribunal recently 
accepted an urgent inquiry into whether the legislation, policy and practice of state care of tamariki 
Māori is consistent with the principles of the Treaty of Waitangi 1840 and the Crown’s Treaty duties 
to Māori. Waitangi Tribunal Oranga Tamariki urgent inquiry: Decision on Applications for an Urgent 
Hearing (Wai 2915, 2019). There is also the current Royal Commission of Inquiry into Historical 
Abuse in State Care and in the Care of Faith-based Institutions, which will focus on historical abuse 
but has discretion to consider people currently in care. Royal Commission of Inquiry into Historical 
Abuse in State Care and in the Care of Faith-based Institutions Order 2018, sch, cl 10.1. 

23  See Government of Canada “Truth and Reconciliation Commission of Canada” <www.rcaanc-
cirnac.gc.ca>; and Reclaiming Power and Place: The Final Report of the National Inquiry into Missing 
and Murdered Indigenous Women and Girls (2019). 
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Linked to this is the weakening or destruction of traditional authority, loss of control 

over resources, lower socio-economic status, loss of languages, poor health outcomes 

and the disproportionate presence of indigenous peoples in criminal justice systems 

around the world. 

Historic grievances have modern-day repercussions and this too is recognised in the 

Declaration — arts 8, 11, 20 and 28 all address redress for past injustices. For instance, 

art 11 relates to redress for cultural, intellectual and spiritual property taken without 

consent and art 28 relates to redress for loss of lands.24 

Where groups have been marginalised or need special protection, it is not enough to 

rely on general human rights instruments, particularly where the issue concerns 

redress for past wrongs. An instrument that concentrates on their particular needs and 

requires states to focus on those groups is required. This has long been recognised in 

the international human rights system through, for example, the Convention on the 

Elimination of All Forms of Discrimination Against Women, the Convention on the 

Rights of the Child and the Convention on the Rights of Persons with Disabilities.  

And this is now recognised, through the Declaration, with regard to indigenous 

peoples.25 

One of the advantages of the Declaration is that it has brought indigenous rights clearly 

onto the agenda of the UN’s human rights body: the Human Rights Council. A special 

body, called the Expert Mechanism on the Rights of Indigenous Peoples, was set up as 

a subsidiary body of the Human Rights Council in 2007.26 The Expert Mechanism’s role 

is to advise the Council on the rights of indigenous peoples as set out in the Declaration 

                                                        
 
24  For more on these articles, see generally Federico Lenzerini “Reparations, Restitution, and Redress: 

Articles 8(2), 11(2), 20(2), and 28” in Jessie Hohmann and Marc Weller (eds) The UN Declaration on 
the Rights of Indigenous Peoples (Oxford University Press, Oxford, 2018) 573. 

25  On the need for separate protection for indigenous peoples beyond existing protection for 
minorities’ rights, see Will Kymlicka “Beyond the Indigenous/Minority Dichotomy?” in Stephen Allen 
and Alexandra Xanthaki (eds) Reflections on the UN Declaration on the Rights of Indigenous Peoples 
(Hart Publishing, Oxford, 2011) 181.  

26  See Office of the United Nations High Commissioner for Human Rights “Expert Mechanism on the 
Rights of Indigenous Peoples” <www.ohchr.org>. The Expert Mechanism was established soon after 
the Declaration was passed, in conjunction with the Declaration. 



Glazebrook [2020] 7 Te Tai Haruru: Journal of Māori and Indigenous Issues 

 

 

 
 

58 

and to assist states to achieve the goals of the Declaration.27 This connection means 

that reports from the Expert Mechanism are also on the agenda for other UN human 

rights monitoring bodies. There is not, however, unlike for other human rights bodies, 

a regular reporting requirement on states with regard to the Declaration. Rather, states 

or indigenous groups can request a report.28 

For completeness, I also mention that other UN bodies, predating the Declaration, 

were also established to progress indigenous rights. One is the UN Permanent Forum 

on Indigenous Issues, a high-level advisory body to the Economic and Social Council, 

established in 2001. Another is a Special Rapporteur on the rights of indigenous 

peoples, appointed by the Human Rights Council in 2001. The Special Rapporteur 

carries out fact-finding missions in specific countries, conducts thematic studies, and 

provides expert testimony before regional human rights courts and policy advice to 

development-centred and other non-UN international organisations.29 

Having these various and multiple mechanisms dealing with indigenous peoples gives 

rise to a common criticism facing the UN (and other large organisations): the silo 

effect.30 One possible consequence of the silo effect is that agencies do not talk to each 

other and end up doing the same work twice, but potentially inconsistently. Another is 

that particular issues that seem to be on various bodies’ agendas are not advanced or 

progressed under the false assumption that the other silos are doing something  

                                                        
 
27  Its mandate was extended in 2016 to include, among other things, preparing an annual study on 

the rights of indigenous peoples worldwide in the achievement of the Declaration; providing 
technical advice to member states or indigenous peoples upon request; facilitating dialogue 
between governments, indigenous groups and the private sector again upon request; and making 
changes to how the Expert Mechanism operates and how experts are appointed. Resolution 
adopted by the Human Rights Council on 30 September 2016: Expert Mechanism on the Rights of 
Indigenous Peoples GA Res 33/25 (2016). 

28  For example, in April 2019, the Aotearoa Independent Monitoring Mechanism, the National Iwi 
Chairs Forum and the Human Rights Commission requested a review to advise on the development 
of a National Plan of Action to achieve the ends of the Declaration in New Zealand. Office of the 
United Nations High Commissioner for Human Rights “End of mission statement by the United 
Nations Expert Mechanism of the Rights of Indigenous Peoples to its visit in New Zealand” (26 April 
2019) <www.ohchr.org>. 

29  Office of the United Nations High Commissioner for Human Rights “Ms Victoria Tauli Corpuz” 
<www.ohchr.org>.  

30  See, for example, in relation to sustainable development, United Nations Economic and Social 
Council Breaking the Silos: Cross-sectoral partnership for advancing the Sustainable Development 
Goals (SDGs) (31 March 2016).  
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about it. This effect is partially mitigated by measures to achieve coordination. 31  

For example, one of the Permanent Forum’s roles is to promote integrated and 

coordinated activities related to indigenous issues within the UN system.32  

Having various bodies in the international system concerned with indigenous issues 

and rights does, however, have the advantage of putting indigenous rights clearly on 

the international agenda.33 Another advantage is that it leads to the development of 

what can be termed international indigenous rights “jurisprudence”. One example is 

that the body monitoring the International Covenant on Economic, Social and Cultural 

Rights (ICESCR) has authoritatively interpreted art 15(1)(a) of the ICESCR — the right to 

take part in cultural life — as comprising indigenous peoples’ collective right to take 

part in cultural life, including the right to lands traditionally owned or used.34 Another 

example is the recognition of the importance of indigenous people in relation to 

climate change by the Climate Action Summit referred to above. What these examples 

have in common is the growing recognition of the collective nature of indigenous rights 

and the importance of the protection of indigenous rights not only for indigenous 

peoples but for the world more generally. 

IV   Collective Rights  

Another very significant feature of the Declaration is that the rights protected under 

the Declaration are not just individual rights but also collective rights. A bit of history is 

in order to explain why I see this as significant. 

                                                        
 
31  For example, the Inter-Agency Support Group and the United Nations Indigenous Peoples’ 

Partnership. See United Nations Department of Economic and Social Affairs: Indigenous Peoples 
“Inter-Agency Support Group (IASG)” <www.un.org>; and Office of the United Nations High 
Commissioner for Human Rights “United Nations Indigenous Peoples’ Partnership” 
<www.ohchr.org>.  

32  United Nations Department of Economic and Social Affairs: Indigenous Peoples “Permanent Forum” 
<www.un.org>.  

33  See generally Julian Burger “Making the Declaration Work for Human Rights in the UN System” in 
Claire Charters and Rodolfo Stavenhagen (eds) Making the Declaration Work: The United Nations 
Declaration on the Rights of Indigenous Peoples (Transaction Publishers, Copenhagen, 2009) 304.  

34  United Nations Committee on Economic, Social and Cultural Rights General Comment No 21: Right 
of everyone to take part in cultural life (art 15, para 1(a), of the International Covenant on Economic, 
Social and Cultural Rights) UN Doc E/C12/GC/21 (21 December 2009) at [7] and [36]–[37].  
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The modern human rights system arose out of the atrocities of the Second World War. 

The foundational human rights document, the Universal Declaration on Human 

Rights,35 does not contain any specific collective rights and does not even refer to self-

determination.36 During the drafting process of the Universal Declaration, there was 

some push for some collective rights to be included but this did not get much traction.37 

In any event, the types of collective rights envisaged were not those of indigenous 

peoples.38  

The right to self-determination did, however, make its way into the two main human 

rights instruments that followed the Universal Declaration: the International Covenant 

on Civil and Political Rights (ICCPR) and the ICESCR.39 The self-determination right must 

encompass collective rights and this means that collective rights are recognised under 

these human rights treaties. In this sense, therefore, the Declaration arguably contains 

nothing new on this point, although it certainly gives more substance to what collective 

rights encompass.40 

                                                        
 
35  Universal Declaration of Human Rights GA Res 217A (1948). 
36  See Johanna Gibson “The UDHR and the Group: Individual and Community Rights to Culture” (2008) 

Hamline J Pub L & Pol’y 285 at 294. 
37  This reluctance to contemplate even the existence of collective rights can be seen in the 

deconstruction of national, ethnic, religious and linguistic minorities into “persons belonging to” 
those minorities in the Declaration on the Rights of Persons Belonging to National or Ethnic, 
Religious and Linguistic Minorities GA Res 47/135 (1992). See Marc Weller “Self-Determination of 
Indigenous Peoples” in Jessie Hohmann and Marc Weller (eds) The UN Declaration on the Rights of 
Indigenous Peoples (Oxford University Press, Oxford, 2018) 115 at 121. On the history of the United 
Nation’s focus on individual rights, see Mattias Åhrén “The Provisions on Lands, Territories and 
Natural Resources in the UN Declaration on the Rights of Indigenous Peoples: An Introduction” in 
Claire Charters and Rodolfo Stavenhagen (eds) Making the Declaration Work: The United Nations 
Declaration on the Rights of Indigenous Peoples (Transaction Publishers, Copenhagen, 2009) 200 at 
201–202. 

38  Johannes Morsink “Cultural Genocide, the Universal Declaration, and Minority Rights” 
(1999) 21 Hum Rts Q 1009 at 1019–1021. 

39  ICCPR, art 1(1); and ICESCR, art 1(1). On the scope of self-determination in the Declaration in 
relation to self-determination in the twin Covenants, see discussion in Rodolfo Stavenhagen “The 
Rights of Indigenous Peoples Work: The Challenge Ahead” in Stephen Allen and Alexandra Xanthaki 
(eds) Reflections on the UN Declaration on the Rights of Indigenous Peoples (Hart Publishing, Oxford, 
2011) 147 at 161; and Adelfo Regino Montes and Gustavo Torres Cisneros “The United Nations 
Declaration on the Rights of Indigenous Peoples: The Foundation of a New Relationship between 
Indigenous Peoples, States and Societies” in Claire Charters and Rodolfo Stavenhagen (eds) Making 
the Declaration Work: The United Nations Declaration on the Rights of Indigenous Peoples 
(Transaction Publishers, Copenhagen, 2009) 138 at 154–157. 

40  This is a complex topic and should be understood in light of the process of drafting the Declaration. 
For a comprehensive analysis, see Weller, above n 37. 
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Despite the inclusion of the right to self-determination in those human rights treaties, 

there has been a struggle in the UN human rights system to work out the proper 

approach to recognising collective rights at all and in particular where they might be 

seen as conflicting with individual rights. Indeed, Associate Professor Claire Charters 

has suggested that the current international human rights framework is a 

manifestation of ongoing colonial domination that does not respect indigenous 

philosophical or legal traditions.41 

There has been more thinking about these issues in states where their constitutions 

recognise both custom, by its nature collective, and human rights, most of which are 

set out as individual rights. 42  Even in such countries there have, however, been 

inconsistencies in approach. A clear mechanism for balancing individual and collective 

interests, especially in the setting of indigenous rights, is still very much a work in 

progress. The Declaration means that the international human rights system generally 

must now tackle this issue and ensure states are compliant with their obligations under 

human rights treaties with regard to the recognition of collective rights. I do not 

pretend to have an answer on the proper approach to the recognition of collective 

rights and their relationship to individual rights but I will make some tentative 

comments. 

It seems to me that cases analysing conflicting rights, albeit conflicting individual rights, 

might be useful in working out how potentially conflicting individual and collective 

rights can be balanced.43 Such an approach would give proper weight to collective 

rights as rights in their own regard. At the beginning of the analysis both the individual 

and collective right would be accorded equal weight. Exactly what each right protects 

                                                        
 
41  Claire Charters “Finding the Rights Balance: A Methodology to Balance Indigenous Peoples’ Rights 

and Human Rights in Decision-making” [2017] NZ L Rev 553 at 589–590. 
42  For example, the Solomon Islands, Samoa and Tuvalu. See Susan Glazebrook, Judge of the  

Supreme Court of New Zealand “Custom, human rights and Commonwealth constitutions” (Sir 
Salamo Injia Lecture series, University of Papua New Guinea, Port Moresby, 29 November 2018); 
and Susan Glazebrook, Judge of the Supreme Court of New Zealand “Custom and the Constitution 
in the Nigerian Supreme Court: Commentary on Anekwe v Nweke” (paper presented at the Fourth 
International Meeting: Judging with Gender Perspective, Mexico City, 27–28 September 2018).  

43  See Andrew Butler and Petra Butler The New Zealand Bill of Rights Act: A Commentary (2nd ed, 
LexisNexis, Wellington, 2015) at 175–176 citing Re S (FC) (a child) [2004] UKHL 47, [2005] 1 AC 593 
at [17]. See also Hansen v R [2007] NZSC 7, [2007] 3 NZLR 1.  
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and what risks are associated with giving one right precedence over the other in the 

particular circumstances would then be examined. This consideration would include 

the risk that a customary practice or right may be lost or become meaningless if 

individual freedoms are given primacy.  

I think too that the three-stage analysis proposed by Associate Professor Charters will 

be very helpful. She suggests dividing indigenous rights into three categories to ensure 

that human rights evolve to accommodate all types of indigenous collective rights.44 

Her first category is indigenous individual rights, meaning rights that belong to  

all individuals, including indigenous individuals; for example, non-discrimination.  

Her second category is indigenous peoples’ human rights, meaning the rights the 

collective has so individuals can flourish in the same way individuals from the dominant 

culture flourish; for example, minority rights, rights to property and rights to culture. 

The third category, and arguably the most important, is peoples’ collective rights to 

authority — that is, rights arising from indigenous peoples’ historical authority over 

their territories.  

I also note that indigenous peoples themselves would have customary mechanisms for 

balancing collective and individual rights that could be drawn upon in working out an 

appropriate balance. Indigenous societies were after all made up of individuals. Such 

mechanisms could well provide lessons for the human rights system more generally. 

V   Meaning of Self-Determination  

The right to self-determination, while encompassing collective rights, must, however, 

be wider than this.45 Another challenge, therefore, both at the international level and 

at the state level, will be to work out what the right to self-determination contained in 

the Declaration (and indeed in the human rights treaties) means in practice for both 

                                                        
 
44  Charters, above n 41, at 562–563 and 592. 
45  The right to self-determination is art 3 of the Declaration, but see arts 4, 5, 18, 19, 20, 23, 32, 33(2) 

and 46(1) for further facets of self-determination focusing on autonomy and self-governance, 
including the rights of indigenous peoples to establish their own institutions and to participate in 
decision-making institutions of the state. See also Anaya, above n 13, at 190–194. 
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indigenous peoples and the state.46 This is particularly the case in relation to indigenous 

peoples who remain part of other states, such as Māori in New Zealand. The position 

is even more difficult for those indigenous peoples who are split between two or more 

states because of the vagaries of colonial border arrangements, such as the  

Saami people who are spread across Norway, Sweden, Finland and parts of Russia.47 

The issue of what self-determination means for indigenous peoples in these 

circumstances has been brought into sharp focus by the Declaration. 

I do not intend to make any further comment on self-determination, other than to say 

that consideration of Associate Professor Charters’s third category of indigenous rights 

will be vital in any analysis of state obligations to provide self-determination for 

indigenous peoples within those states. 

VI   Intersection of Indigeneity and Other Groups 

Another issue that will arise with regard to the Declaration relates to the  

intersection of indigeneity and other groups, and in particular other minority groups.  

The Declaration does recognise that there are groups within indigenous peoples who 

may be particularly vulnerable. Article 22 provides that particular attention should be 

paid to the rights and special needs of indigenous elders, youth, children and persons 

with disabilities in implementing the Declaration. At the international level, there is 

                                                        
 
46  There is debate around whether the international customary law principle of self-determination, 

understood as one of the highest norms from which states cannot derogate (jus cogens), and 
exercised in the wave of decolonisation in the 1960s and 1970s, applies in the same way as the right 
to self-determination under art 3. That debate is a critical one, but is beyond the scope of this 
article. For records of what various countries and indigenous observers thought on the issue in 
drafting the Declaration, see Erica-Irene A Daes “The Contribution of the Working Group on 
Indigenous Populations to the Genesis and Evolution of the UN Declaration on the Rights of 
Indigenous Peoples” in Claire Charters and Rodolfo Stavenhagen (eds) Making the Declaration 
Work: The United Nations Declaration on the Rights of Indigenous Peoples (Transaction Publishers, 
Copenhagen, 2009) 48 at 68–70. For further reading, see Weller, above n 37; Andrew Pullar 
“Rethinking Self-Determination” (2014) 20 Canta LR 91; and Nin Tomas “Indigenous People and the 
Maori: The Right to Self-Determination in International Law — From Woe to Go” [2008] NZ L Rev 
639. 

47  See generally Malgosia Fitzmaurice “The UN Declaration on the Rights of Indigenous Peoples: 
Recent Developments regarding the Saami People of the North” in Stephen Allen and Alexandra 
Xanthaki (eds) Reflections on the UN Declaration on the Rights of Indigenous Peoples (Hart 
Publishing, Oxford, 2011) 536. 
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some recognition that people at the overlap of intersections such as gender and 

indigeneity face particular challenges, as recognised by the Human Rights Council’s 

2014 compilation of references to indigenous women and girls by the 

Expert Mechanism.48 

With regard to gender, the Declaration provides that all rights and freedoms are 

guaranteed equally to male and female indigenous individuals. 49  The position of 

women has often been considered a “sticking point” in this context, especially where 

traditional authority structures and customs might be seen as discriminatory.50 In this 

regard, I note the issue of the adverse effect of colonisation on traditional authority 

structures, particularly as they relate to women. Commentators suggest that 

colonisation and the associated Western gender hierarchy norms changed the balance 

between men and women in indigenous and other pre-colonial societies.51 This has 

deprived women of their traditional authority. These issues are to be aired in 

New Zealand before the Waitangi Tribunal next year in the mana wāhine kaupapa 

inquiry.52  

VII   The Declaration in New Zealand  

I now move onto the significance of the Declaration for New Zealand. I start by 

acknowledging the long-lasting effect of colonisation on New Zealand’s indigenous 

                                                        
 
48  Human Rights Council Compilation of References to Indigenous Women and Girls in Reports and 

Advice of the Expert Mechanism on the Rights of Indigenous Peoples (1st to 6th Sessions) UN Doc 
A/HRC/EMRIP/2014/CRP3 (10 July 2014).  

49  Article 44. 
50  Alexandra Xanthaki “The UN Declaration on the Rights of Indigenous Peoples and Collective Rights: 

What’s the Future for Indigenous Women?” in Stephen Allen and Alexandra Xanthanki (eds) 
Reflections on the UN Declaration on the Rights of Indigenous Peoples (Hart Publishing, Oxford, 
2011) 411 at 419–423. 

51  Annie Mikaere “Māori Women: Caught in the Contradictions of a Colonised Reality” (1994) 2 Wai 
LR 125. See also Jennifer Corrin Care “Negotiating the Constitutional Conundrum: Balancing Cultural 
Identity with Principles of Gender Equality in Post-Colonial South Pacific Societies” (2006) 5 Indig LJ 
51 at 62; and Mema Motusaga “Women in Decision Making in Samoa” (PhD Thesis, Victoria 
University, Australia, 2016) at 177–179.  

52  WW Isaac Memorandum — Directions of the Chairperson calling judicial conferences on starting 
kaupapa inquiries into claims concerning Mana Wāhine and Housing Policy and Services (Waitangi 
Tribunal, 16 November 2017).  



Glazebrook [2020] 7 Te Tai Haruru: Journal of Māori and Indigenous Issues 

 

 

 
 

65 

people. Even today, Māori suffer inequities in all areas, including in health, 53 

education,54 employment,55 and justice — both in terms of incarceration and across 

the justice system.56 That this is the case highlights the importance of the Declaration 

in New Zealand, although as I said earlier, the Declaration has much wider significance 

than righting past wrongs. 

A   Government Response to the Declaration  

As I noted above, New Zealand originally voted against the Declaration. This was not, it 

said at the time, because it was opposed to the principles and aspirations of the 

Declaration but because of concerns about three particular articles57 and, incidentally, 

probably based on a misunderstanding of what those articles required. 58  In 2010,  

New Zealand reversed its position and endorsed the Declaration, stressing that it 

                                                        
 
53  Māori have a lower life expectancy at birth than non-Māori. Statistics New Zealand “Life 

expectancy” (May 2015) <http://archive.stats.govt.nz>. Māori also have higher rates of mental 
illness, suicide and diabetes. See Ministry of Health “Tatau Kahukura: Māori health statistics” (8 
October 2015) <www.health.govt.nz>.  

54  In 2017, Māori had the lowest rate of students leaving secondary education with the highest level 
of school qualification, National Certificate of Educational Achievement Level Three. The proportion 
of Māori students obtaining Level Three was 35.6 per cent, compared to Pākehā rates of 
57.2 per cent. Education Counts “School leavers with NCEA level 3 or above” (September 2018) 
<www.educationcounts.govt.nz>. See also Statistics New Zealand “18-year-olds with higher 
qualifications” (February 2017) <http://archive.stats.govt.nz>. 

55  As at June 2018, the average woman earned $27.41 per hour, whereas the average Māori woman 
earned $24.26. Additionally, the average man earned $31.82 per hour, whereas the average Māori 
man only earned $26.08. Coalition for Equal Value, Equal Pay “Pay gaps by ethnicity and gender” 
(15 August 2018) <www.cevepnz.org.nz>. In 2017, the Māori unemployment rate was 10.8 per cent, 
compared to the national unemployment rate of 4.9 per cent. Ministry of Business, Innovation and 
Employment Māori in the Labour Market (September 2017) at iv. 

56  As at 31 March 2019, 51.3 per cent of the New Zealand prison population was Māori. See 
Department of Corrections “Prison Facts and Statistics — March 2019” (2019) 
<www.corrections.govt.nz>. Comparably, Māori only comprise 14.9 per cent of the national 
population. Statistics New Zealand “Major ethnic groups in New Zealand” (29 January 2015) 
<www.stats.govt.nz>. In 2015, the Police Commissioner admitted to “unconscious bias” resulting in 
Māori people being more severely punished than non-Māori for similar transgressions: Action 
Station They’re our Whānau (3 October 2018) at 10–17. See also Elizabeth Stanley and Riki Mihaere 
“The Problems and Promise of International Rights in the Challenge to Māori Imprisonment” (2019) 
8 Intl J Crime, Justice & Social Democracy 1.  

57  Rosemary Banks “Explanation of Vote by HE Rosemary Banks, New Zealand Permanent 
Representative to the United Nations” (2007) Ministry of Foreign Affairs and Trade 
<www.mfat.govt.nz>. 

58  Treasa Dunworth “International Law” [2011] NZ L Rev 569 at 570–572. 
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accorded with government policies related to the Treaty of Waitangi (the Treaty or  

te Tiriti) but also stressing the Declaration’s non-binding and aspirational nature.59 

A significant development occurred in March 2019: Cabinet gave its approval for the 

Minister of Māori Development to lead a process to develop a national plan of action 

on New Zealand’s progress towards the objectives of the Declaration.60 The Cabinet 

Paper recognises that the Declaration contains principles and duties consistent with 

the Treaty. It is said that New Zealand is committed to the common objectives of the 

Treaty and the Declaration, alongside existing legal and constitutional frameworks.61 

The Paper notes that the Declaration is increasingly being raised before international 

monitoring bodies and that developing a plan of action will demonstrate New Zealand’s 

continuous commitment to the international framework on indigenous issues and to 

its implementation in New Zealand.62 This includes ensuring greater coherence across 

government to delivering beneficial outcomes for Māori.63  

So, although at this stage there is only a plan to develop a plan, it nevertheless shows 

that we have reached a stage where the Declaration is seen as playing a significant role 

in the government’s indigenous policies.  

B   The Status of the Declaration in New Zealand Law 

I move now to the Declaration and courts and tribunals. First I would suggest that the 

fact that the Declaration is not a treaty is in fact somewhat irrelevant in the  

New Zealand context. To explain why this is so requires a brief explanation of the status 

of international law in New Zealand. 

Treaties are negotiated by the executive arm of government and, under international 

law, are binding on New Zealand once ratified.64 New Zealand is, however, what is 

                                                        
 
59  (20 April 2010) 662 NZPD 10230. 
60  Cabinet Māori Crown Relations: Te Arawhiti Committee Developing a Plan on New Zealand’s 

Progress on the United Nations Declaration on the Rights of Indigenous Peoples (18 March 2019).  
61  At [2].  
62  At [16].  
63  At [17].  
64  Cabinet Office Cabinet Manual 2017 at [7.123]. 
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known as a dualist state. This means that treaties entered into by New Zealand are not 

automatically part of domestic New Zealand law. They only become part of domestic 

law if enshrined in legislation.65  

This is not the full picture, however. First, customary international law is automatically 

part of the common law unless inconsistent with a statute.66 But, as I have said, the 

whole of the Declaration has not reached that status yet. More importantly, however, 

the courts do refer to treaties that New Zealand has entered into but have not been 

enshrined in legislation and thus are not part of New Zealand domestic law. Courts can 

and do refer to such unincorporated treaties when interpreting New Zealand 

statutes.67 Unincorporated treaties can also be considered in developing the common 

law and deciding cases where an international dimension is present.  

The courts do not treat unincorporated treaties as directly binding in New Zealand law 

because of course they are not. But the courts do apply a presumption that Parliament 

did not intend to legislate contrary to international law. There are two ways this 

presumption plays out. The first relates to the interpretation of statutory provisions. 

Applying the presumption, provisions will be interpreted to be consistent with 

international law (as found in both treaties and custom), if possible. 68  If it is not 

possible, the statute prevails.69 The second relates to a situation where statute law 

gives discretion to the executive arm of government. The courts have held that such 

discretionary powers must be exercised in accordance with New Zealand’s 

international obligations, even if those obligations are not incorporated into statutes.70 

Again, this is subject to any contrary provision in a statute. 

                                                        
 
65  Shaw, above n 10, at 93–95. 
66  Crawford, above n 9, at 67–68; and Toki, above n 9, at 265. 
67  On this topic, see Claudia Geiringer “Tavita and All That: Confronting the Confusion Surrounding 

Unincorporated Treaties and Administrative Law” (2004) 21 NZULR 66 at 72; and Alice Osman 
“Demanding Attention: The Roles of Unincorporated International Instruments in Judicial 
Reasoning” (2014) 12 NZJPIL 345 at 366. 

68  Worth v Worth [1931] NZLR 1109 (CA) at 1121; Sellers v Maritime Safety Inspector [1999] 2 NZLR 
44 (CA); and Zaoui v Attorney-General (No 2) [2005] NZSC 38, [2006] 1 NZLR 289. 

69  See Susan Glazebrook “Cross-Pollination or Contamination: Global Influences on New Zealand Law” 
(2015) 21 Canta LR 60 at 65.  

70  See Tavita v Minister of Immigration [1994] 2 NZLR 257 (CA). 



Glazebrook [2020] 7 Te Tai Haruru: Journal of Māori and Indigenous Issues 

 

 

 
 

68 

It is not too much of a stretch to presume that Parliament also intended to legislate in 

a manner consistent with a declaration, like this one, that was passed by the UN 

General Assembly by such a large majority and that the executive took a positive 

decision in 2010 to endorse and a further decision this year to develop an 

implementation plan for. I would suggest, therefore, that the courts may well treat the 

Declaration in the same way as unincorporated treaties.71 This is especially the case 

where, as I discuss later, the Declaration in fact elaborates on rights already enshrined 

in the Treaty. 

Further, the rights in the Declaration are in any event in large part contained in human 

rights and other international treaties to which New Zealand is a party. Indeed, at least 

some of the rights in the Declaration have been incorporated in New Zealand legislation 

under the New Zealand Bill of Rights Act 1990. A few brief comments on that Act. It 

does not incorporate any of the rights outlined in the ICESCR and it does not 

incorporate all of the rights in the ICCPR.72 For example, there is no general property 

right in our Bill of Rights Act. Nor is there a privacy right or a right to self-determination. 

Collective rights are not explicitly referred to in our Bill of Rights Act but legal persons 

are covered by it,73 and that must include, for example, Māori corporations and other 

indigenous entities. And there are some rights in the Bill of Rights Act that can be seen 

as relating to collectives, such as the right to freedom of association.74  

It might be that the Declaration could lead to a more expansive interpretation of the 

Bill of Rights Act than we have seen to date and one that is more responsive to 

interpreting the rights already domestically protected under the Bill of Rights Act as 

including collective rights. 

                                                        
 
71  See Associate Professor Treasa Dunworth’s “pedigree” theory on the adoption of international law, 

which states that the degree to which a norm or rule applies depends on its content or alignment 
with the existing domestic legal system as opposed to its source. Treasa Dunworth “Law Made 
Elsewhere: The Legacy of Sir Ken Keith” in Claudia Geiringer and Dean Knight (eds) Seeing the World 
Whole: Essays in Honour of Sir Kenneth Keith (Victoria University Press, Wellington, 2008) 126 at 
133. 

72  The long title of the New Zealand Bill of Rights Act 1990 says, among other things, that it is “An Act 
… to affirm New Zealand’s commitment to the International Covenant on Civil and Political Rights”. 

73  Section 29.  
74  Section 17.  
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I also note for completeness that there will be other pieces of legislation that relate to 

matters covered by the Declaration. I refer for example to the Resource Management 

Act 1991. Section 6 recognises the relationship of Māori and their culture and traditions 

with their ancestral lands, water, sites, waahi tapu, and other taonga as a matter of 

national importance. Section 7 of that Act provides that decision-makers must have 

“particular regard” to kaitiakitanga. 

C   The Treaty of Waitangi  

Moving now to the position of te Tiriti. First, a few general (and necessarily incomplete) 

comments on the position of the Treaty in New Zealand’s legal landscape. We have 

come a long way since it was declared to be a “simple nullity” in 1877. 75  

Significant issues relating to the Treaty are recognised by the Senior Courts Act 2016 as 

matters of general and public importance in relation to leave applications to the 

Supreme Court. 76  The Waitangi Tribunal has been set up to examine breaches of  

te Tiriti and,77 as well as looking at specific claims, the Tribunal has examined more 

broad-reaching claims such as the recent health kaupapa claim.78 

The Treaty has also been increasingly enshrined in legislation.79 For example, anyone 

exercising any powers under the Resource Management Act to manage the use, 

development and protection of natural resources has to “take into account” the 

principles of the Treaty.80 These principles have been held to include, among other 

things, partnership, active protection, autonomy, equity and redress. 81  The exact 

wording used in provisions is important in determining the extent of obligations related 

                                                        
 
75  Wi Parata v Bishop of Wellington (1877) 3 NZ Jur (NS) 72 (SC). See also David Williams A Simple 

Nullity? The Wi Parata Case in New Zealand Law and History (Auckland University Press, Auckland, 
2011). 

76  Section 74(3).  
77  Waitangi Tribunal Act 1975, ss 5 and 6.  
78  Waitangi Tribunal “Health Services and Outcomes Inquiry” <www.waitangitribunal.govt.nz>. 
79  For a categorisation of statutory references to the Treaty, see Joseph Williams Laws of New Zealand 

The Treaty of Waitangi in Legislation (online ed) at [142]–[149]. See also Mason Durie “Universal 
Provision, Indigeneity and the Treaty of Waitangi” (2002) 33 VUWLR 591 at 595–598. 

80  Section 8.  
81  New Zealand Maori Council v Attorney-General [1987] 1 NZLR 641 (CA). See also Waitangi Tribunal 

“Principles of the Treaty” <www.waitangitribunal.govt.nz>. 
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to the Treaty under the various statutes that include references to it.82 The terminology 

“take into account” is not as strong as “give effect to”, which is how the obligation is 

framed in some legislation, such as the Conservation Act 2004.83 But whatever the 

wording used, I think it is fair to say that the courts will interpret legislation to give 

substance to the obligation and that legislative incorporation of the Treaty will not be 

regarded as mere window dressing.84  

Further, even when not enshrined in legislation, te Tiriti is likely to be used by the courts 

in a similar way to unincorporated treaties. This means it will be presumed that 

Parliament does not intend to act in a manner that is contrary to the Treaty, even if the 

Treaty is not mentioned in the particular statute.85 Statutes would be interpreted in 

accordance with that presumption if possible. Further, any broad discretions given to 

the executive under legislation would be presumed to be intended to be exercised 

consistently with te Tiriti. Like unincorporated international law treaties, te Tiriti can 

also be used in the development of the common law. 

I mention here for completeness that, aside from this, tikanga should in any event have 

been regarded as part of the common law, provided it was not inconsistent with a 

statute and met certain tests, which I suggested in Takamore v Clarke would need to 

be modified to reflect modern thinking on indigenous issues. 86  Tikanga has not, 

however, been seen until recently as part of the common law, and the legal system has 

remained resolutely based on the British system forced on Maori in the colonial period. 

How tikanga might now be incorporated into the common law and the implications of 

                                                        
 
82  See Edward Willis “The Treaty of Waitangi: Narrative, Tension, Constitutional Reform” [2019] NZ L 

Rev 185 at 199. 
83  Section 4.  
84  On statutory interpretation of provisions relating to the Treaty, see Ross Carter (ed) Burrows and 

Carter Statute Law in New Zealand (5th ed, Lexis Nexis, Wellington, 2015) at 521–525, 529 and 531–
533. 

85  At 521.  
86  Takamore v Clarke [2011] NZCA 587, [2012] 1 NZLR 573 at [254]–[258]. See also Takamore v Clarke 

[2012] NZSC 116, [2013] 2 NZLR 733.  
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this process, both for tikanga and for the common law, are, however, beyond the scope 

of this speech.87 

D   The Declaration and the Treaty 

The most important point to my mind is that the Declaration provides in art 37 and in 

three places in the preamble that states should honour rights affirmed in treaties with 

indigenous peoples. Indeed, the preamble says sometimes the rights affirmed in such 

treaties will be of “international concern, interest, responsibility and character”. It is 

not clear in what circumstances any breach of such a treaty would be of international 

significance. Perhaps all that is meant is that some treaties with indigenous peoples will 

be treaties at international law, a technical matter on which there is some debate.88 It 

is beyond the scope of this article to consider this debate with regard to the character 

of the Treaty.89 What is important for our purposes is that New Zealand’s endorsement 

of the Declaration means it has further committed to honouring te Tiriti.90 

                                                        
 
87  On this topic, see generally Joseph Williams “Lex Aotearoa: An Heroic Attempt to Map the Māori 

Dimension in Modern New Zealand Law” (2013) 21 Wai LR 1; Helen Winkelmann “Renovating the 
House of the Law” (keynote speech to Te Hūnga Rōia Māori o Aotearoa, Wellington, August 2019); 
Natalie Coates “What does Takamore mean for tikanga? — Takamore v Clarke [2012] NZSC 116” 
(2013) February Māori LR 14; Emma Gattey “Do New Zealand Courts Regard Tikanga Māori as a 
Source of Law Independent of Statutory Incorporation? Or is Anglo-Inspired Common Law Still the 
‘Sole Arbiter’ of Justice in New Zealand?” (LLB(Hons) Dissertation, University of Otago, 2013) at 39–
41; and Laura Lincoln “Takamore v Clarke: An Appropriate Approach to the Recognition of Māori 
Custom in New Zealand Law?” (2013) 44 VUWLR 141. 

88  This largely turns on whether indigenous groups had (or were considered to have) international 
legal personality and thus treaty-making capacity: see Kenneth Keith “The Treaty of Waitangi in the 
Courts” (1990) 14 NZULR 37 at 37–39; and Ian Brownlie Treaties and Indigenous Peoples: The Robb 
Lectures 1990 (Claredon Press, Oxford, 1991) at 9. Treaties with indigenous peoples in Canada are 
considered sui generis and not international law treaties. Simon v R [1985] 2 SCR 387 at 404. By 
contrast, treaties with indigenous peoples in the United States have the same status as international 
treaties. United States Constitution, art I, § 8. 

89  No international or national court has decisively determined that te Tiriti is an international treaty; 
the question was left open in Tamihana Korokai v Solicitor-General (1913) 32 NZLR 321 (CA) at 347. 
For a technical analysis of the status of te Tiriti as a treaty at international law, see Matthew Palmer 
The Treaty of Waitangi in New Zealand’s Law and Constitution (Victoria University Press, Wellington, 
2008) at 154–169; Benedict Kingsbury “The Treaty of Waitangi: Some International Law Aspects” in 
IH Kawharu (ed) Waitangi: Maori and Pakeha Perspectives on the Treaty of Waitangi (Oxford 
University Press, Auckland, 1989) 121; and Philip A Joseph Constitutional and Administrative Law in 
New Zealand (4th ed, Thomson Reuters, Wellington, 2014) at [17.4.6]. 

90  See Cabinet Māori Crown Relations: Te Arawhiti Committee, above n 60.  
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Another important point is that the Declaration in any event reflects obligations 

contained in te Tiriti. For example, rangatiratanga91 can be seen as reflected in art 3 of 

the Declaration, which provides for self-determination. Article 4 of the Declaration 

expands on this as including the right to autonomy and self-government in matters 

relating to internal and local affairs. Article 5 goes further and reflects a kind of balance 

between rangatiratanga and kāwanatanga — that indigenous peoples have the right to 

maintain and strengthen their distinct political, legal, economic, social and cultural 

institutions, while retaining the right to participate fully in the political, economic,  

social and cultural life of the state. 

Another example of congruence between te Tiriti and the Declaration is that a central 

feature of the Declaration is the connection between indigenous peoples and the land. 

Whenua, mentioned in art 2 of te Tiriti, can be related to arts 25 and 26 of the 

Declaration, which refer to the spiritual relationship of people with traditionally owned 

and used lands and resources, and the right to use, develop and control lands and 

resources traditionally owned and occupied.92 

We can also see the Treaty principles of partnership, consultation, good faith and 

equity referred to in the Declaration. For example, the preamble solemnly proclaims 

that the Declaration is a standard of achievement to be pursued in a spirit of 

partnership and mutual respect, and arts 19 and 32 provide that states shall consult 

and cooperate in good faith with indigenous peoples through their own representative 

institutions in order to obtain their consent before adopting laws or policies that may 

affect them.93 

This means the Declaration aligns with te Tiriti, as was recognised by the Hon Pita 

Sharples when New Zealand endorsed the Declaration and in the recent Cabinet Paper. 

                                                        
 
91  Treaty of Waitangi, art 2. 
92  For more on these articles, see Claire Charters “Indigenous Peoples’ Rights to Lands, Territories, 

and Resources in the UNDRIP: Articles 10, 25, 26, and 27” in Jessie Hohmann and Marc Weller (eds) 
The UN Declaration on the Rights of Indigenous Peoples (Oxford University Press, Oxford, 2018) 395. 

93  For more on the concept of free, prior and informed consent in the Declaration, see Mauro Barelli 
“Free, Prior and Informed Consent in the UNDRIP: Articles 10, 19, 29(2), and 32(2)” in Jessie 
Hohmann and Marc Weller (eds) The UN Declaration on the Rights of Indigenous Peoples (Oxford 
University Press, Oxford, 2018) 247.  
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But the Declaration is much more detailed than the Treaty and in this sense provides 

elaboration of the Treaty rights and obligations. For example, art 2 of te Tiriti provides 

for te tino rangatiratanga over whenua, kainga and taonga. Kainga is reflected in the 

articles of the Declaration that prohibit forcible removal of people from their 

territories. 94  Taonga is reflected in the emphasis in the Declaration on cultural 

traditions and customs, including sacred sites, designs, ceremonies, technologies and 

art, and the right to use and control ceremonial objects, as well as the right to provide 

education in the indigenous language in a manner appropriate to cultural methods of 

teaching and learning.95  

E   How the Declaration Has Been Used before the Courts 

Finally, I come to how the Declaration has been used in courts in New Zealand.96 Rather 

than going through the case law I will try to categorise the possible ways the 

Declaration has been and could in the future be used. But I do not suggest this is 

necessarily a definitive list. 

First, there are the cases where counsel have relied on the Declaration in submissions 

but where the judgment does not mention it or only does so to record the submission 

but without making any comment.97 In most cases this will be because the decision is 

based on the most authoritative source (such as a statutory provision) and it is not 

necessary to refer to documents, like the Declaration, that are supportive but are not 

                                                        
 
94  Articles 7 and 10.  
95  Articles 11, 12 and 14. 
96  On this topic, see generally Treasa Dunworth “International Law” [2015] NZ L Rev 285 at 285–302; 

and Claire Charters “Wakatū in Peripheral Vision: Māori Rights-Based Judicial Review of the 
Executive and the Courts’ Approach to the United Nations Declaration on the Rights of Indigenous 
Peoples” [2019] NZ L Rev 85.  

97  Hamed v R [2011] NZSC 101, [2012] 2 NZLR 305; Tukaki v Commonwealth of Australia [2018] NZCA 
324, [2018] NZAR 1597 at [27]; Taranaki-Whanganui Conservation Board v Environmental 
Protection Authority [2018] NZHC 2217, [2019] NZRMA 64 at [171]–[172]; Ngati Mutunga o 
Wharekauri Asset Holding Co Ltd v Attorney-General [2017] NZHC 2482, [2018] NZAR 18; and 
Haupini v SRCC Holdings Ltd [2011] NZHRRT 20, (2011) 9 HRNZ 668. 
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part of New Zealand law.98 And a tip here for advocates: always refer first to the most 

authoritative source and, indeed, often you can stop right there.99 

The second type of case is where the Declaration is relied on by counsel but the court 

or tribunal considers the Declaration to be inconsistent with a New Zealand statute or, 

alternatively, that the interpretation of the effect of the Declaration contended for by 

the party is inconsistent with a statute.100 As statutes prevail and the Declaration is not 

binding in law, this conclusion necessarily means the submission based on the 

Declaration will be rejected. 

The third type of case is where the Declaration is relied on to interpret a statute.  

I venture to suggest this will be most successful where this submission is combined with 

reference to the Treaty and particularly where the Treaty is referred to in the 

legislation. This would enable the Declaration to be used to flesh out the obligations in 

the Treaty in some of the ways I have just discussed. And this could have quite a 

significant effect on adding more legal weight to both the Treaty and the Declaration. 

The fourth type of case is where the Declaration is used to argue that executive 

discretions and policies should be aligned with the Declaration.101 Assuming there is 

                                                        
 
98  See New Zealand Maori Council v Attorney-General [2013] NZSC 6, [2013] 3 NZLR 31. There, the 

New Zealand Māori Council sought the interpretation of Treaty principles consistently with the 
Declaration, in particular art 28. The Supreme Court accepted “that the Declaration provides some 
support for the view that those principles should be construed broadly. In particular, it supports the 
claim for commercial redress as part of the right to development there recognised.” However, it 
doubted that “the Declaration add[ed] significantly to the principles of the Treaty statutorily 
recognised under the State-Owned Enterprises Act and Part 5A of the Public Finance Act”. At [92]. 

99  Susan Glazebrook “Effective Written Submissions” (paper presented to the New Zealand Bar 
Association, Queenstown, September 2014).  

100  See Ngāti Whātua Ōrākei Trust v Attorney-General [2017] NZHC 389, [2017] 3 NZLR 516. There, arts 
19 and 37 of the Declaration were cited before the High Court. The High Court said: “While 
New Zealand has declared its support for the UNDRIP declaration, it is clear that the existing 
legislative and legal framework by which Treaty claims are dealt with and determined in 
New Zealand defines the bounds of this country’s engagement with the provisions and principles of 
the declaration, they being consistent with the duties and principles contained and inherent in the 
Treaty”. At [111]. The Supreme Court referred to the pleading of the Declaration but did not cite it 
in its reasons. Ngāti Whātua Ōrākei Trust v Attorney-General [2018] NZSC 84, [2019] 1 NZLR 116 at 
[27]. 

101  In Tukaki, above n 97, it was argued that the discretion to surrender someone for extradition in s 8 
of the Extradition Act 1999 should take into account tikanga rights, and that the Declaration among 
other things requires those rights to be upheld. At [27]. This argument was not, however, accepted 
by the Court of Appeal.  
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nothing in a statute that prevents this, arguments such as these could be successful in 

the same way that arguments based on unincorporated treaties can succeed. The more 

the Declaration is referred to by the executive as being a cornerstone of indigenous 

policies,102 the more likely it is that such arguments could be successful. 

The fifth type of case is a subset of the fourth and it is where a party wishes to use the 

Declaration to argue that the government should change its current indigenous policies 

and procedures. A court or tribunal would reject such a submission where it considers 

that what is being done by the government is already aligned with the Declaration.  

And, once the proposed government plan for the implementation of the Declaration is 

in place, arguments that aspects of that plan should change would probably face real 

difficulties. This is because the process for putting in place the plan involves extensive 

consultation. It is also because there will be multiple ways of complying with the 

Declaration and the courts would usually respect the legitimate choices made, subject 

possibly to there being no judicially reviewable issues with the process followed. 

Further, there will inevitably be other wider policy issues and budget constraints that 

may mean the courts are not the most suitable vehicle for arguments about policy 

choices. And, of course, if such policies and procedures are embedded in legislation, 

the courts cannot act contrary to or overturn that legislation. 

The final type of case is where the Declaration is one of the sources used to argue for 

the development of the common law.103 This is probably one of the most promising 

                                                        
 
102  See, for example, Cabinet Māori Crown Relations: Te Arawhiti Committee, above n 60.  
103  See Paki v Attorney-General (No 2) [2015] NZSC 118, [2015] 1 NZLR 67. There, the Supreme Court 

unanimously held that the common law presumption of the midpoint of rivers determining 
ownership did not automatically apply in the case of Māori land. Elias CJ, agreeing but writing 
separately, cited art 28 of the Declaration and said the Declaration “may be of some importance” 
in the case of established breaches of equitable duties owed to Māori, given that it supports 
restitutionary remedies where possible. At [158] and [164]. See also Proprietors of Wakatū v 
Attorney-General [2017] NZSC 17, [2017] 1 NZLR 423. There, Elias CJ and I held that a narrow 
approach to standing does not accord with the Declaration, in particular art 40. At [491] and [657], 
n 867. Elias CJ would have held that the Declaration is authority with which New Zealand law  
should be reconciled. At [491]. Further, I referred to the Declaration as affirming remedies for 
infringements of collective rights. At [668], n 879. However, the majority on this point  
(William Young, Arnold and O’Regan JJ) rejected arguments for a wider approach to standing.  
At [799], [810] and [952]–[953] (it should be noted that William Young J was reluctant to determine 
standing as he saw the claim failing for more fundamental reasons, but nevertheless recorded his 
conclusions on standing to avoid an equal division of the Court). For comment on the majority’s 
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ways the Declaration could be used. But any development of the common law will have 

to accord with the common law method, which favours incremental change. The most 

promising aspect of this could be the incorporation of tikanga into the law of New 

Zealand. This is because, as I said earlier, custom should in fact be part of the common 

law already. 

What is clear from how the Declaration has been used so far in our courts and tribunals 

is that the more parties cite the Declaration and the more the Crown has to respond to 

the submissions, the more the Declaration will become embedded into New Zealand’s 

legal framework.104 The work the government is doing on the plan to integrate the 

Declaration into its indigenous policies across all of government can only accelerate 

this trend. 

                                                        
 

approach in Wakatū, see Dwight Newman “Wakatū and Transnational Dimensions of Indigenous 
Rights Discourse” [2019] NZ L Rev 61 at 66; and compare Charters, above n 96, at 109.  

104  Charters, above n 96, at 113. 
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Hikina te rākau o te ture!  

Te Rākau Ture – Unapologetically Māori at Law School 

Amelia Kendall* 

Tēnei Te Rākau Ture 

E toro atu nei 

Kia noho ruru 

Whakapiri mai 

Ona pu i ahu mai 

I a Papatuanuku 

Torotika te hanga 

Tu teitei e 

Ngā ringaringa peka atu rā 

Anei rā ngā hua e tohu nei 

Te manu kai miro nona te ngahere 

Te manu kai mātauranga nona te ao1 

I   Introduction 

Nōku te maringanui ki te tuku mihi ki a koutou, te whānau whānui o Te Rākau Ture.  

He mihi ki a rātou kua whakawhetūtia. Ka tangi atu ki a Nin Tomas kōrua ko Judge Karina 

Williams, ki ngā kuru pounamu o tō tātou whānau. Ko koutou ngā taonga, ko tātou  

ngā mahuetanga e noho pōuri ana. 

                                                        
 
*  BA, LLB(Hons) student, University of Auckland. Tumuaki Wāhine, Te Rākau Ture, 2020. 
1  It is fitting to begin with a reference to an old Te Rākau Ture waiata, which affirms our inherent 

power as tauira Māori. This waiata was written for Te Rākau Ture by Shane Heremaia, Andrea Tunks 
and Pierre Tohe, and first performed by Te Rākau Ture in 1998. 
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He mihi maioha hoki ki ngā tauira-ō-mua o Te Rākau Ture. Nā koutou i whakatū tēnei 

rōpū hei awhi i ngā tauira Māori ki te wahanga ture o Te Whare Wānanga o Tāmaki 

Makaurau. Nō konei, e tītipi ana tō tātou waka hourua ahakoa ngā ngaru o te wā. 

Te Rākau Ture has been a whānau for tauira Māori studying law at the University of 

Auckland since 1990. As our Association’s 30th Anniversary year draws to a close,  

it is a fitting opportunity for me, as the outgoing Tumuaki Wāhine, to reflect on  

the rōpū’s lasting legacy.2 

All tauira that pass through Te Rākau Ture are kaitiaki of this rōpū. It is important then, 

to ensure our history and stories are preserved and passed on to the following 

generations. It is by understanding the many obstacles already overcome by Te Rākau 

Ture, that we, as current members, are heartened and empowered to cope with 

challenges ahead. 

This account briefly discusses the past and present of Te Rākau Ture as an Association, 

provides a summary of our recent 30th Anniversary celebration, and envisions the 

future of this rōpū. 

II   Te Hītori o Te Rākau Ture 
     E tipu e rea mō ngā rā o to ao, tō ringa ki ngā rākau o te Pākehā3 

The history of Te Rākau Ture over the last thirty years largely exists as a collective 

memory, as much oral history does. At this significant milestone, we are now 

increasingly realising the importance of documenting these stories. 

What follows is a brief attempt to piece together various alumni accounts of how  

Te Rākau Ture was established. Hopefully, this is merely the beginning of a larger effort 

by Te Rākau Ture to more comprehensively compile the significant history and 

accomplishments of this rōpū and its members.  

                                                        
 
2  I was honoured to lead Te Rākau Ture alongside Bradley Arona-Waqanivavalagi, an extremely 

talented and dedicated Tumuaki Tāne. 
3  A famous whakatauākī by Tā Apirana Ngata. See AE Brougham and AW Reed Book of Māori Proverbs 

(5th ed, Penguin Books, Auckland, 2012) at 90. 
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Te Rākau Ture was first formed in 1990 as a way to mobilise and affirm tauira Māori at 

the Law School, who were, at the time, enduring discrimination and intolerance.4  

Our name Te Rākau Ture, stems from the famous whakatauākī by Tā Apirana Ngata, 

partly quoted above, which espouses the importance of not only being grounded in  

Te Ao Māori, but being able to utilise the tools of Pākehā in order to uplift Ngāi Māori.5 

Our name is an enduring reminder that we must use the considerable legal skills we 

develop at Law School to enable and encourage our whānau, hapū and iwi to thrive. 

In the early 1990s, the Law School was situated at the top floors of the General Library 

building. It was during the Law School’s shift to its current site at Eden Crescent that  

Te Rākau Ture first received its own common room. This was the result of lobbying by 

Māori staff and students for a dedicated space for tauira Māori at the Law School.  

The room was gifted the name Te Ako-o-te-Tui after the stream that used to run 

through Albert Park.6  

Despite the very real risk of mistakenly omitting names, it is important to acknowledge 

those who were particularly instrumental to Te Rākau Ture’s creation and subsequent 

development. The highest acknowledgements to Ani Mikaere, Nin Tomas, Guy Royal, 

Whina Everitt, Judge Layne Harvey, Te Kani Williams, Judge Mina Wharepouri,  

Pierre Tohe, Andrea Tunks, Shane Heremaia, Khylee Quince, Sharon Heta,  

Kristin Kohere, Judge Karena Williams, Judge Stephen Clark, Justice Christian Whata, 

David Clark, Laverne King, Willie Te Aho, Kelvin McDonald, Kathleen Wilson,  

Tania Tomoana, Marama Henare, Linda Papa-Te Aho, Harete Hipango, Peter Rice, 

Makere Edwards and Spencer Webster. 

This is a mere fraction of our past and present members. This indicates the considerable 

number of tauira Māori who progress through the Law School, as well as the impressive 

calibre of our alumni. In Te Rākau Ture’s thirty year history, countless others have 

                                                        
 
4  This account largely stems from discussions with Andrea Tunks in preparation for the  

30th Anniversary, and the written accounts of Pierre Tohe and Guy Royal in the Te Rākau Ture  
10th Anniversary Programme. 

5  Pierre Tohe “The Tale of Te Rākau Ture” (speech at Te Rākau Ture End of Year Dinner, 1998).  
The name was adopted after consultation with Dr Pat Hohepa. 

6  Tohe, above n 5. According to accounts, Albert Park was the historical location of Te Horotiu Pā. 
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dedicated their aroha, time and energy. From the many Tumuaki and Executives, to the 

many more individual members, there has never been a shortage of motivated and 

dedicated tauira Māori who have experienced the benefit and value of Te Rākau Ture.  

III   Te Rākau Ture i Tēnei Rā 

In Te Rākau Ture today, we strive to reflect the original intentions of our founders. 

Fittingly, our most important events are those that celebrate being Māori at  

Law School. Part II Camp promotes whakawhanaungatanga between the tuākana of  

Te Rākau Ture, and new tauira Māori, establishing new networks of support and 

connection. Te Rā o te Ahurea Māori is an annual celebration of our Māori culture and 

gives us an opportunity to share and educate those within the Law School.  

Perhaps most treasured though is our annual Haerenga event, in which members of  

Te Rākau Ture travel to high schools in various rohe, encouraging tauira Māori to 

consider pursuing further education after completing secondary school, for example a 

certificate or degree at university. It is one way to provide outreach to rangatahi Māori 

and give back to our hapori Māori. 

The role of this rōpū has also continued to adapt. Many tauira Māori entering the  

Law School have had limited connection with te Ahurea Māori me ōna tikanga.  

Te Rākau Ture is able to act as a welcoming space where tauira can reclaim  

mātauranga Māori, understand and appreciate the importance of our whakapapa links, 

and support each other in learning te reo Rangatira. 

Te Ako-o-te-Tui, or TA as it is colloquially known, remains the centre of Te Rākau Ture, 

our metaphorical and literal tūrangawaewae. We are also deeply grateful to have the 

sustained passionate support of our Pouāwhina Grace Abbott, Kaiarahi Geremy Hema, 

and Te Tai Haruru staff members. 
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IV   Te Hui Whakanui o Te Toru Tekau Tau o Te Rākau Ture  

The 30th Anniversary celebration, it follows, needed to recognise the considerable 

effect and influence that our rōpū has had throughout its existence. Months of  

planning resulted in an extremely successful event that was held on Saturday  

5 December 2020.7 The purpose of the event was to reflect on the past thirty years, 

reconnect with our alumni and share our history.  

The celebration extended over two separate events. First, the symposium was held at 

Waipapa Marae, the University of Auckland’s marae. This event began with a formal 

pōwhiri, followed by an alumni panel consisting of many of our alumni and founding 

members, including Judge Layne Harvey, Andrea Tunks, Guy Royal, Sharon Shea,  

Justice Christian Whata, Morris Pita, Tavake Afeaki, Valmaine Toki, Findlay Jacob Sauer 

and Peter Rice. The discussion was enlightening and insightful, and was a great 

opportunity to hear about the many paths on which law can take you. The panellists 

discussed the importance of Te Rākau Ture in shaping their experiences, and how it 

allowed members to become part of a larger support network. The ties made while a 

part of Te Rākau Ture, and at university more generally, have helped to sustain many 

members throughout their careers. We were very lucky to host such an amazing rōpū 

of alumni members. 

We also recognised the significant achievement of our current tauira through an 

awards presentation. Most notably, the Judge Karina Williams Scholarship, awarded to 

a recent Māori law graduate to commemorate the life of Judge Karina Williams, was 

awarded to Natanahira Herewini. The Williams whānau were present on the day to 

bestow this special recognition.8 

                                                        
 
7  A special thanks to our sub-committee, consisted of Wiremu Te Hiko, Jorja Heta, Natalia Schollum, 

Kayleigh Penrose, Teresa Brown, Grace Abbott and Geremy Hema, which, along with Bradley and I, 
was instrumental in planning and running the 30th Anniversary Event. 

8  We were honoured to have Tawhirimatea and Kaa Williams in attendance to present this award. 
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The symposium concluded with the much-anticipated Nin Tomas Memorial Lecture  

for 2020, which was given by Annette Sykes and entitled “the myth of Tikanga in the 

Pākehā law”.9 

The second event was a gala dinner the same night, at which festivities continued. 

Notable alumni members Khylee Quince and Tavake Afeaki shared stories and 

memories of their times involved with Te Rākau Ture. Perhaps the highlight of the night 

was the unveiling of the taonga commissioned to commemorate the occasion.  

It was skilfully carved by kaiwhakairo O’dell Toi and will be displayed in  

Te Ako-o-te-Tui. The evening concluded with the Te Rākau Ture official handover, and 

the announcement and introduction of our new Rōpū Whakahaere (Executive)  

for 2021. 

Throughout the events, two prominent themes emerged, and are useful reflection 

points. First, Te Rākau Ture has thrived and prevailed because of the unity, strength 

and mana of the Māori staff and students. Both within the university, and throughout 

our careers, we are stronger when we support each other. Secondly, we have a 

responsibility to use our skills and privileges as Māori law students at the  

University of Auckland to aid and support Ngāi Māori. We must strive to bring change 

and transformation, not only in the legal sphere, but in all the spaces we inhabit. 

Te Rākau Ture’s 30th Anniversary affirmed that our members are capable, motivated, 

successful and inspiring. Our strong values, which prioritise whanaungatanga and 

manaakitanga, ensure that we stand out within the legal profession. Our alumni have 

demonstrated just how successful we can be — with many going on to graduate from 

top international universities, and many becoming judges, esteemed university 

lecturers, partners in law firms, outstanding lawyers and high-achieving professionals 

in a multitude of non-legal roles, all while remaining humble and grounded in tikanga 

Māori. We are immensely proud. 

                                                        
 
9  Annette Sykes “The myth of Tikanga in the Pākehā Law” (Nin Tomas Memorial Lecture 2020,  

5 December 2020). See “Nin Tomas Memorial Lecture: Annette Sykes” University of Auckland 
<www.auckland.ac.nz>. 
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V   Te Apōpō o Te Rākau Ture 

At the 10th Anniversary celebration of Te Rākau Ture, one of the first Tumuaki,  

Guy Royal, wrote that he looked forward to attending the 15th, or perhaps 20th, 

Anniversary of Te Rākau Ture. 10  This rōpū, now thirty years old, has become an 

established stalwart of the University of Auckland’s Law School, with an impressive 

legacy. 

Over the next thirty years, I hope that Te Rākau Ture remains an integral part of the 

Law School, and continues to develop and expand a cohesive network between  

alumni and students, and across cohorts and generations. Above all, I hope that all 

those who pass through Te Rākau Ture have the courage, humility and passion to 

transform the political and legal landscape of Aotearoa, as alumni have before us. 

As my time as Tumuaki draws to a close, it is such an honour to pass this title to the 

incoming Tumuaki for 2021, and to all who follow. 

Nō reira, ki a koutou katoa, tēnā koutou, tēna koutou, tēna koutou katoa. 

                                                        
 
10  Guy Royal “Inaugural President Reflection” in Te Rākau Ture 10th Anniversary (programme, 2002). 
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DOES SELF-DETERMINATION FLOW FROM THE  

CONFERRAL OF LEGAL PERSONHOOD ON TE AWA TUPUA? 

Isabel Kelly* 

I   Introduction 

E rere kau mai te Awa nui 

Mai i te Kāhui Maunga ki Tangaroa 

Ko au te Awa, ko te Awa ko au. 

The Great River flows 

From the Mountains to the Sea 

I am the River and the River is me.1 

This whakataukī, or Māori proverb, celebrates the special relationship that Whanganui 

iwi have with the Whanganui River.2 Whanganui iwi are tangata whenua (land people) 

of Aotearoa New Zealand and are, therefore, indigenous peoples. Rather than adopting 

a Western anthropocentric view of the river as a resource solely for human use, 

Whanganui iwi conceive of the river as a living being, with whom they share an identity, 

ancestry and spiritual connection.3 This conception was recently recognised by the 

New Zealand Parliament when it passed the Te Awa Tupua (Whanganui River Claims 

Settlement) Act 2017 (TAT Act 2017) into law. 

                                                        
 
*  LLB, BCom, University of Auckland. The author is grateful to Dr Fleur Te Aho for her supervision, 

feedback and support. 
1  Ngā Tāngata Tiaki o Whanganui “Submission to the Māori Affairs Select Committee on the Te Awa 

Tupua (Whanganui River Claims Settlement) Bill 2016” at 2.  
2  “Whanganui iwi” is defined by s 8 of the Te Awa Tupua (Whanganui River Claims Settlement) Act 

2017 [TAT Act 2017]. It is the collective group of individuals who are descended from a person who, 
at any time after 6 February 1840, exercised customary rights and responsibilities in respect of the 
Whanganui River by virtue of being descended from Ruatipua, Paerangi or Haunui-ā-Pāpārangi.  
This includes but is not limited to hapū and tūpuna rohe groups listed in sch 1 of the TAT Act 2017.  

3  Waitangi Tribunal The Whanganui River Report (Wai 167, 1999) at xiii.  
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The TAT Act 2017 is ground-breaking because it represents the first time legal 

personhood has been extended to a river anywhere in the world.4 It quickly drew 

international interest and imitation. In New Zealand, it paved the way for  

recognition of the legal personality of other aspects of the natural world, including 

Mount Taranaki. 5  Overseas, the High Court of Uttarakhand, India made an order  

that the Ganges and Yamuna rivers be accorded the status of living human entities, 

citing the New Zealand legislation as precedent, although this has since been 

overruled.6 Yet despite the high level of interest, there has been little inquiry into 

whether the TAT Act 2017 assists Whanganui iwi, as indigenous peoples, to be  

self-determining in their relationship with the river.  

This article will critically analyse the TAT Act 2017 through the lens of the cornerstone 

indigenous right to self-determination under international law. Part II will outline the 

special relationship between the iwi and the river, the effect of colonisation on that 

relationship, and the efforts of the iwi to protect the river through the legal system. 

Part III will outline the key sections of the TAT Act 2017. Part IV will discuss the 

indigenous right to self-determination, and Māori interpretations of that right.  

Parts V–VIII will apply a norm-based self-determination framework to the Act to 

determine whether the legislation enables Whanganui iwi to express greater  

self-determination.   

The article finds that despite international acclaim, the TAT Act 2017 does not go as  

far as it should to express the Whanganui iwi right to self-determination. The Act only 

partially enhances self-determination. It expresses certain elements of self-

determination (such as cultural integrity) in a highly visible manner, but beneath  

this veneer, it fails to express other crucial elements of self-determination  

(for example, self-government). Furthermore, it leaves Whanganui iwi with a large 

                                                        
 
4  Abigail Hutchison “The Whanganui River as a Legal Person” (2014) 39 AltLJ 179 at 179.  
5  Eleanor Ainge Roy “New Zealand gives Mount Taranaki same legal rights as a person” The Guardian 

(online ed, London, 22 December 2017).  
6  Michael Safi “Ganges and Yamuna rivers granted the same legal rights as human beings”  

The Guardian (online ed, London, 21 March 2017).  
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execution gap to fill, because it fails to adequately enhance the capacity of the iwi to 

take advantage of the Act to realise their self-determination aspirations.  

II   Te Awa Tupua  

What is the nature of the relationship between Whanganui iwi and the  

Whanganui river? How has colonisation affected that relationship, and how have  

the iwi sought to protect the river through the Western legal system? This Part 

attempts to answer those questions, grounding the TAT Act 2017 in its historical and 

contemporary contexts. 

The Whanganui River is the longest navigable river in Aotearoa New Zealand, flowing 

for 290 kilometres from the northern slopes of Mount Tongariro to the Tasman Sea.7 

The Māori people of the river are often referred to as Te Atihaunui-a-Paparangi,  

but this article will use the broader term “Whanganui iwi” referred to in the Act for 

completeness. 8  Whanganui iwi have held the river and lived along its banks for  

nearly a millennium.9  The river is a crucial element of their collective identity and 

existence. The Waitangi Tribunal describes it as “the aortic artery of the Atihaunui 

heart”, providing sustenance, connection and spiritual mentorship.10 Whanganui iwi 

perceive the river as an ancestor and a taonga (treasured resource) that is essential to 

their “identity, culture, and spiritual wellbeing”.11 The river is, therefore, living, with 

personality, and ought to be considered an indivisible whole.12  

Historically, Whanganui iwi asserted rangatiratanga (chieftainship, authority) over the 

Whanganui river as a single entity. They exercised various overlapping property  

rights to the river in accordance with their tikanga.13 This was the case in May 1840, 

                                                        
 
7  “Whanganui Iwi (Whanganui River) Deed of Settlement Summary 5 Aug 2014” (31 October 2019) 

New Zealand Government <www.govt.nz>.  
8  See TAT Act 2017, s 8 definition of “Whanganui iwi”. Te Atihaunui-a-Paparangi is a collective term 

for the many hapū that live along the river. It is related to but not synonymous with “Whanganui 
iwi”.  

9  Waitangi Tribunal, above n 3, at xiii.  
10  At xiii. 
11  At 25.   
12  At 23.    
13  “Whanganui Iwi (Whanganui River) Deed of Settlement Summary 5 Aug 2014”, above n 7. 
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when 14 rangatira from Whanganui signed Te Tiriti o Waitangi, the Māori language 

version of the treaty between Māori and the British Crown. Article 2 of this text 

guaranteed to Māori tino rangatiratanga (chieftainship, sovereignty) over the property 

and treasures they possessed, which included the river as a single and indivisible 

entity. 14  Even the English language version, the Treaty of Waitangi, confirmed in  

Article 2 that Māori would have “exclusive and undisturbed possession” of their 

properties.    

The Crown, relying on the English common law principle of ad medium filum viae, 

purchased land adjacent to the river in 1848, and asserted ownership and authority 

over the riverbed within this boundary. 15  It then passed the Coal-mines Act 

Amendment Act 1903 which deemed the beds of navigable rivers as always having 

been vested in the Crown, without consulting Whanganui iwi. This ultimately led to 

Treaty breaches, such as the extraction of river gravel, taking of land for scenery 

preservation, damage to pā tuna and utu piharau (eel and lamprey weirs), and  

diversion of water from the river and other rivers into an electricity generation scheme. 

Whanganui iwi contended that such actions reduced the health and wellbeing of the 

Whanganui River and “adversely affected their cultural and spiritual values”.16 

Whanganui iwi continually protested these actions through the Western legal  

system. Prior to 1938, they brought petitions, claims and protests indicating that,  

from their perspective, land alienation did not extinguish their right to the river.17  

In 1938, the Native Land Court — and then the Native Appellate Court — ruled that 

their right was preserved. But, in 1949, the Crown successfully appealed this ruling in 

the Supreme Court, which held that Parliament had vested the riverbed in  

the Crown by the Coal-mines Act Amendment Act.18  

                                                        
 
14  Waitangi Tribunal, above n 3, at xiii.  
15  See generally “Whanganui Iwi (Whanganui River) Deed of Settlement Summary 5 Aug 2014”,  

above n 7. 
16  “Whanganui Iwi (Whanganui River) Deed of Settlement Summary 5 Aug 2014”, above n 7. 
17  Waitangi Tribunal, above n 3, at 4.  
18  At 4. 
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However, in 1950 a Royal Commission endorsed the Native Land Court view,  

arguing that but for the 1903 legislation, Whanganui iwi would be the customary  

owner of the bed, and were owed compensation.19  Progress was reversed in 1962, 

when the Court of Appeal held that customary river interests were extinguished by the 

Native Land Court when it investigated the titles to adjoining land, and thus the 

riverbed passed to the Crown when it acquired Māori land.20 The Waitangi Tribunal 

claim was a last resort, with the chairman of the Whanganui River Māori Trust Board 

commenting: “our people are tired, they’re fed up, they feel embarrassed to come 

along continually and to say who they are, what is theirs”.21  

The claim led to the Wai 167 report.22 In the report, the Waitangi Tribunal held that 

Whanganui iwi had never willingly alienated the river. 23  This finding led to  

Ruruku Whakatupua, the Whanganui River Deed of Settlement, which settled the 

Whanganui iwi claim with the Crown.24 In this settlement, the Crown promised to 

establish a new legal framework for the Whanganui River. It did so by passing the  

TAT Act 2017 into law, which came into force on 21 March 2017.25  

As such, it is clear that Whanganui iwi have a close relationship with Te Awa Tupua. 

Colonisation interfered with this relationship by damaging the river and, by extension, 

the relationship. Whanganui iwi fought this interference through the Western legal 

system, and finally made progress through the Waitangi Tribunal and the passing of the 

TAT Act 2017.  

 

 

                                                        
 
19  At 4. 
20  At 4. 
21  At 5.  
22  Waitangi Tribunal, above n 3. 
23  At xiii. 
24  Whanganui River Deed of Settlement Ruruku Whakatupua - Te Mana o Te Iwi o Whanganui  

(5 August 2014). See also Whanganui River Deed of Settlement Ruruku Whakatupua - Te Mana o  
Te Awa Tupua (5 August 2014). 

25  See TAT Act 2017, s 2. 
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III   Te Awa Tupua (Whanganui River Claims Settlement) Act 2017  

This article is primarily concerned with the TAT Act 2017 and whether it expresses the 

Whanganui iwi right to self-determination. But what does the Act achieve?  

The following Part seeks to answer this question by outlining the key sections of the 

Act.  

The Act declares the Whanganui River, under the name of Te Awa Tupua, to be a  

legal person with all of the rights, powers, duties, and liabilities of a legal person.26  

As Hutchison notes, this is “the first example of extending the legal personhood 

category to a non-human and inanimate object” in the world. 27  Decision-makers  

on matters related to Te Awa Tupua must recognise and provide for its unique  

legal status.28  

Of significance to Whanganui iwi, Te Awa Tupua is recognised as “an indivisible and 

living whole, comprising the Whanganui River from the mountains to the sea, 

incorporating all its physical and metaphysical elements”.29 The legislation also vests 

the Crown-owned riverbed in Te Awa Tupua.30 Section 18 establishes Te Pou Tupua, 

the “human face” of Te Awa Tupua.31 Te Pou Tupua acts and speaks on behalf of  

Te Awa Tupua, and upholds its status while promoting and protecting its health and 

wellbeing.32 It is comprised of two persons, one nominated by Whanganui iwi and  

one by the Crown.33  

The Act also establishes Te Karewao, an advisory group providing advice and support 

to Te Pou Tupua, and Te Kōpuka, a strategy group whose membership will reflect the  

 

 

                                                        
 
26  TAT Act 2017, s 14. 
27  Hutchison, above n 4, at 179. 
28  TAT Act 2017, s 13.  
29  Section 12.   
30  Section 41. 
31  Section 18. 
32  Section 19.  
33  Section 20.  
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diverse Māori, Crown and public interests in the river, and will act “collaboratively to 

advance the health and well-being of Te Awa Tupua”. 34  To further provide for 

wellbeing, ss 57–58 establish Te Korotete, a Crown-funded contestable fund 

administered by Te Pou Tupua on behalf of Te Awa Tupua.35  

When Parliament passed the TAT Act 2017, it extended the category of legal 

personhood in an innovative way. But does this unprecedented legislation express the 

indigenous right of Whanganui iwi to self-determination? To answer this question,  

it is first necessary to locate the right of self-determination in international law and 

examine its meaning.    

IV   Indigenous Self-Determination under International Law  

Despite the international interest in the TAT Act 2017, it fails to sufficiently express the 

indigenous right to self-determination when analysed under a framework of indigenous 

rights in international law. The TAT Act 2017 is only partially self-determination 

enhancing. It expresses certain elements of self-determination, such as cultural 

integrity in a highly visible manner, but behind this veneer it fails to express other 

critical elements of self-determination, such as self-government. Furthermore, it leaves 

a large execution gap unfilled, because it fails to enhance Whanganui iwi capacity to 

take full advantage of the Act to realise their self-determination aspirations.  

Before proceeding with a critical analysis of the Act, it is first necessary to locate and 

define the indigenous right to self-determination in international law, then explain 

Māori conceptions of self-determination, to understand what it means for  

Whanganui iwi to be self-determining in their relationship with the Whanganui river.  

 

 

 

                                                        
 
34  Section 29.  
35  Sections 57 and 58. 
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A   Location of Self-Determination in International Law  

Self-determination is a foundational principle of international law and a cornerstone 

right of indigenous peoples.36 The indigenous right to self-determination is affirmed by 

the United Nations Declaration on the Rights of Indigenous Peoples (UNDRIP).  

The UNDRIP represents the pre-eminent statement of the United Nations General 

Assembly on the rights and status of indigenous peoples. 37  While it is not  

legally binding, it “demonstrates a remarkable consensus among States” that 

indigenous peoples are “collective actors with distinct rights and status under 

international law”.38 Article 3 of the UNDRIP provides that indigenous peoples have  

the right to self-determination. In exercising this, they “freely determine their political 

status and freely pursue their economic, social and cultural development”.39 Notably, 

the indigenous right is constrained by art 46(1) of the UNDRIP, which excludes an 

interpretation of the right that would include cession, given this would impair the 

“territorial integrity or political unity of sovereign and independent States”. 

This language mirrors the words of the joint art 1 of the International Covenant  

on Civil and Political Rights and the International Covenant on Economic, Social  

and Cultural Rights. 40  The concept of self-determination is also found in the  

United Nations Charter — the United Nations exists in part to ensure the  

self-determination of peoples. 41  Beyond references in international documents,  

self-determination is also considered to be a principle of customary international law 

and potentially even a peremptory norm.42  

                                                        
 
36  James Anaya Indigenous Peoples in International Law (2nd ed, Oxford University Press, New York, 

2004) at 97.  
37  United Nations Declaration on the Rights of Indigenous Peoples GA Res 61/295 (2007) [UNDRIP]. 
38  Catherine Iorns Magallanes ILA Interim Report on a Commentary on the Declaration of the Rights of 

Indigenous Peoples (Victoria University of Wellington, 2 VUWLRP 50/2012, 2012) at 2.  
39  UNDRIP, art 3.  
40  International Covenant on Civil and Political Rights 999 UNTS 171 (opened for signature 16 

December 1966, entered into force 23 March 1976), art 1; and International Covenant on 
Economic, Social and Cultural Rights 993 UNTS 3 (opened for signature 16 December 1966, entered 
into force 3 January 1976), art 1. 

41  Charter of the United Nations, art 1(2).  
42  Michla Pomerance Self-Determination in Law and Practice: The New Doctrine in the United Nations 

(Martinus Nijhoff Publishers, The Hague, 1982) at 1.  
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B   Modern Meaning of Self-Determination in International Law 

What, then, does indigenous self-determination under international law mean in a 

modern context? Many academics agree it represents the ability to collectively  

envision and pursue a way of life. According to Dylan Lino, self-determination means 

that people should “collectively have control over, and be able to make decisions 

about, their own lives”.43 Iris Marion Young agrees, arguing that self-determination is a 

form of relational autonomy in the context of non-domination.44 For Young, this means 

that peoples have the right to independent institutions through which they decide on 

their own goals and interpret their way of life, so long as they respect the legitimate 

claims of others affected by their actions.45 This constraint is echoed in Lino’s concept 

of relational self-determination, whereby indigenous autonomy ought to operate 

within the “terms and dynamics of the Indigenous state relationship”.46  

Arguably, self-determination is not possible without a degree of empowerment and 

self-actualisation across many different spheres of peoples’ lives. James Anaya’s 

leading view on self-determination incorporates that requirement. Anaya conceives of 

indigenous self-determination as a foundational base, upon which sits a  

set of “particularized norms” that fall under five categories: cultural integrity,  

self-government, lands and natural resources, non-discrimination, and social welfare 

and development. 47  This broad conception of self-determination argues that the  

right exists within intersecting economic, social, cultural, political and environmental 

spheres. If, as Lino suggests, self-determination is one’s ability to collectively exercise 

control over, and make decisions about, one’s life and destiny, then fulfilment of the 

right requires self-actualisation across multiple, significant areas of one’s life.48  

                                                        
 
43  Dylan Lino “The Politics of Inclusion: The Right of Self-Determination, Statutory Bills of Rights and 

Indigenous Peoples” (2010) 34 MULR 839 at 845.  
44  Iris Marion Young “Two Concepts of Self-Determination” in Stephen May, Tariq Modood and Judith 

Squires (eds) Ethnicity, Nationalism and Minority Rights (Cambridge University Press, Cambridge, 
2004) 176 at 177.  

45  At 187.  
46  Lino, above n 43, at 853. 
47  Anaya, above n 36, at 129.  
48  Lino, above n 43, at 845.  
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One issue with Anaya’s approach is that he artificially separates the norms into  

discrete concepts when they are in fact highly interrelated. This is potentially 

problematic because it risks ignoring the fact that no norm can be fully exercised in 

isolation, and the fulfilment of each norm is interdependent on the fulfilment of  

other norms. While acknowledging this flaw, this article will follow the Anaya approach 

of discussing each norm separately for the purpose of clarity.    

C   Māori Conceptions of Self-Determination  

Māori are entitled to self-determination because, as tangata whenua of Aotearoa  

New Zealand, they are indigenous peoples for the purposes of the UNDRIP.  

For Nin Tomas, the fact that Māori are tangata whenua and Aotearoa is their kaainga 

tuuturu (rightful home) means that Māori are entitled to have their “collective Māori 

cultural, social, and economic interests preserved, protected, and developed as a 

foundational aspect of Aotearoa New Zealand society”.49 Tomas goes further, arguing 

that Māori are also entitled to self-determination in a domestic context because,  

as signatories of Te Tiriti o Waitangi, they preserved for themselves under Article 2  

tino rangatiratanga, a “legitimate basis for Māori self-determination in Aotearoa  

New Zealand”.50   

But what does self-determination mean to Māori? Given the diversity of thought 

amongst Māori, there is no single Māori understanding of self-determination. 

However, we can look to several leading interpretations of the term and draw out 

common themes. To Mason Durie, Māori self-determination is about “the 

advancement of Māori people, as Māori, and the protection of the environment for 

future generations”.51 This has three dimensions: Māori economic, social and cultural 

advancement; affirming Māori identity in a changing world; and conserving the 

environment.52 Ani Mikaere takes a slightly narrower approach, arguing that “the aim 

                                                        
 
49  Nin Tomas “Indigenous Peoples and the Maori: The Right to Self-Determination in International Law 

– From Woe to Go” [2008] NZ L Rev 639 at 665.  
50  At 641.   
51  MH Durie Te Mana, te Kāwanatanga: The Politics of Māori Self-Determination (Oxford University 

Press, Auckland, 1998) at 4.   
52  At 4.  
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of self-determination should be to give life to Māori worldviews in a contemporary 

context, to take principles of Māori law and adapt them to suit present-day realities”.53 

For Mikaere, it is crucial that Māori strive for a form of self-determination that is  

not defined according to the standards of their colonisers.54 Dominic O’Sullivan favours 

a more political interpretation of the right, whereby self-determination is “concerned 

with creating, to the greatest extent possible, independence and autonomy for Māori 

communities”.55 Tomas promotes a broader approach, emphasising that the concept 

of self-determination is peoples-centred and “lends international support to 

indigenous peoples to re-establish social, economic, and political institutions in order 

to perpetuate their existence”.56  

We can see how certain Māori academics approach self-determination in a similar 

manner to Anaya, recognising that it involves Māori empowerment across multiple 

spheres of life. For Durie, self-determination is equivalent to tino rangatiratanga or 

“Māori ownership and active control over the future”, which applies to iwi and hapū  

as well as all Māori collectively.57 According to Durie, four foundations make up the 

“essential constitutional elements of the Maori nation” and guide the meaning of tino 

rangatiratanga.58 These include:59 

… mana wairua — a spiritual dimension relevant to all aspects of Maori life and 

organisation; mana whenua - the security of relationships with land and other 

physical resources and the authority of tribes to exercise control over their 

own resources; mana tangata — individual wellbeing, citizenship rights and 

freedom from financial dependence on governments; [and] mana Ariki — the 

authority of Ariki to lead and guide their own and other peoples. 

                                                        
 
53  Ani Mikaere Māori and Self-Determination in Aotearoa/New Zealand (Working Paper No 5/2000, 

University of Waikato, 2000) at 5.  
54  At 5.  
55  Dominic O’Sullivan “Māori Self-Determination: In the Modern Political Context” (2005) 1 

AlterNative 48 at 49.  
56  Tomas, above n 49, at 681.  
57  MH Durie “Tino Rangatiratanga: Maori Self Determination” (1995) 1 He Pukenga Korero 44 at 46.  
58  At 48.  
59  At 48.  
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Durie refers to these foundations in his “ngā pou mana” model, a framework to explain 

self-determination through the “foundational stones” (ngā pou mana) of authority and 

standing for Māori. These foundation stones often mirror Anaya’s particularised norms. 

For example, mana wairua mirrors the cultural integrity norm, given that spirituality is 

a large component of culture. Yet it also links to the lands, territories and resources 

norm, given the kaitiakitanga (spiritual guardian) role Māori may fulfil with respect to 

the natural world. Mana tangata and mana ariki relate to aspects of self-government, 

including the ability to lead independently-funded indigenous institutions.  

Mana whenua has direct links to the lands, territories and resources norm.  

The above discussion confirms that two leading interpretations of self-determination 

(those of Anaya and Durie) conceive of the indigenous right to self-determination as 

empowerment across multiple spheres of collective life. Whanganui iwi cannot be  

self-determining in their relationship with the Whanganui river unless all aspects of the 

right are fulfilled, and they can collectively pursue and fulfil their destiny and  

way of life within each self-determination norm or foundational stone. Together, 

these norms “form the benchmarks for ensuring indigenous peoples of ongoing  

self-determination”.60 As such, this essay will proceed by using these benchmarks to 

assess the extent to which the TAT Act 2017 expresses the self-determination of 

Whanganui iwi.  

V   The Recognition of Te Awa Tupua as an Expression of Cultural Integrity  

Anaya identifies cultural integrity as one of five norms which elaborate on  

self-determination. 61  The TAT Act 2017 helps Whanganui iwi enhance their  

cultural integrity to a degree, because it confers legal personality on Te Awa Tupua, 

legitimising the Whanganui iwi view of a personified natural world. This Part will explain 

Anaya’s cultural identity norm in the context of indigenous self-determination and  

                                                        
 
60  Anaya, above n 36, at 129.  
61  At 131.  
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link it to Durie’s concept of mana tūpuna. It will then analyse how the Act enables 

Whanganui iwi to be self-determining by promoting their cultural integrity. 

A   Cultural Integrity Encompasses Identity, Worldview and Ways of Thinking 

According to Anaya, the cultural integrity norm “upholds the right of indigenous groups 

to maintain and freely develop their cultural identities in coexistence with other sectors 

of humanity”.62 It refers to the ability of indigenous peoples to protect and promote 

their collective identity, worldview, way of thinking and values. Culture is crucial to 

indigenous peoples: it is the “entity which covers all aspect of their existence —  

as the cornerstone around which the entire edifice of indigenous identity is built”.63   

Cultural integrity is also deeply rooted in indigenous self-determination.64  Without 

cultural integrity, there would be no collective sense of “self” for peoples to determine. 

Furthermore, indigenous peoples typically wish to collectively determine their destiny 

or way of life as indigenous peoples. Protecting and promoting their culture helps  

them to retain their indigenous identity while advancing as peoples. Durie notes that 

Māori self-determination would be pointless if it did not include the strengthening of a 

Māori identity and the expression of Māori culture — “the advancement of Māori 

peoples as Māori”. 65  He links self-determination to mana tūpuna, the mana from  

Māori and hapū identity, heritage, traditional knowledge, language and culture.  

Mana tūpuna is essential because it forms “the seed from which positive Māori 

development can grow”. 66  From this we understand the immense significance of 

cultural integrity to Māori self-determination.  

A core aspect of Māori cultural integrity is mātauranga Māori. This refers to the  

Māori worldview, epistemology and body of knowledge derived from a Māori  

                                                        
 
62  At 131.  
63  Committee on the Rights of Indigenous Peoples Final Report Sofia Conference (2012) (International 

Law Association, 2012) at 16.  
64  Magallanes, above n 38, at 16.  
65  Durie, above n 51, at 52.  
66  At 79.  
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cultural context. 67  It includes traditional knowledge, but is ever-evolving and can 

modernise.68 It also includes tikanga, the underlying values which form the basis of  

the Māori worldview and the right way of doing things. Mātauranga Māori and tikanga 

are flexible and vary across different hapū and iwi.  

The next section considers the Whanganui iwi worldview and tikanga in relation to  

Te Awa Tupua. This is a necessary precondition to an assessment of whether the  

TAT Act 2017 adequately reflects and legitimises this worldview.  

B   Whanganui Iwi Worldview and Conception of Te Awa Tupua  

To Whanganui iwi, the river is a taonga over which they assert tino rangatiratanga.  

The river is a living person “with its own personality and life-force”.69 It exists as a single 

indivisible whole and cannot be artificially separated into constituent parts. The river is 

a tupuna (ancestor) and Whanganui iwi whakakapapa (link genealogically) to it — this 

reflecting the wider Māori worldview that all elements of Te Aō Marama (the natural 

world) are interconnected and descended from a common ancestor.70 The river ties 

Whanganui iwi together “like the umbilical cord of the unborn child”.71  

The river is central to the existence of Whanganui iwi. It provides them with food and 

physically links them through a central highway. But it also informs their identity and 

spiritual existence. For Māori, a person’s identity is strongly linked to their river.72  

As Matiu Mareikura notes, the river represents the mana of the iwi, as well as  

“our tapu, our ihi, our wehi, all these things make up what the river means to us.  

It is our life cord … because it’s sacred water to us”. 73  For Turama Hawira, the  

                                                        
 
67  JB Hōne Sadler, Senior Lecturer at the University of Auckland “Te Marae, A Metaphor For A Te Ao 

Mārama Paradigm” (Māori 130G Lecture, University of Auckland Māori Studies Department, 
Auckland, 12 January 2017).  

68  Sadler, above n 67. 
69  Waitangi Tribunal, above n 3, at 23. 
70  Magallanes, above n 38, at [7].  
71  Waitangi Tribunal, above n 3, at 57.  
72  James DK Morris and Jacinta Ruru “Giving Voice to Rivers: Legal Personality as a Vehicle For 

Recognising Indigenous Peoples’ Relationships to Water” (2010) 14(2) AILR 49 at 49.  
73  Waitangi Tribunal, above n 3, at 57.  
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Whanganui iwi representative to Te Pou Tupua, the river is “the place we go to heal, 

the place we go for solace”.74  

Whanganui iwi belong to the river, just as the river belongs to them. To them, “the river 

is a taonga and a possession of central significance, temporally and spiritually”. 75  

As previously discussed, Whanganui iwi assert rangatiratanga over the river. For 

Mareikura, this rangatiratanga means that “nothing shall come between  

what is right for me, Whanganui, and what has been left behind from our ancestors”.76  

C   The TAT Act 2017 Partially Expresses the Cultural Integrity Norm  

The TAT Act 2017 expresses cultural integrity to a degree, as it incorporates the 

Whanganui iwi view of a personified natural world into legislation which legitimises and 

supports the assertion of the Whanganui iwi cultural identity. However, it expresses 

this worldview through the English language and Western legal concepts, which may 

be counterproductive to the promotion of a unique Whanganui iwi indigenous culture. 

The result is a hybrid of indigenous and non-indigenous ideas, which has both positive 

and negative implications.  

Prima facie, the Act explicitly adopts the Whanganui iwi view of the river into law.  

As James Morris and Jacinta Ruru note:77 

… it takes a western legal precedent and gives life to a river that better aligns 

with a Māori worldview that has always regarded rivers as containing their own 

distinct life forces … 

It does so by first referencing intrinsic Whanganui iwi values. It then expresses those 

values by conferring legal personality on Te Awa Tupua, placing requirements on 

decision-makers and vesting ownership of the riverbed in Te Awa Tupua itself. 

                                                        
 
74  Turama Hawira, Whanganui iwi representative to Te Pou Tupua “Homage to the River” (Auckland 

Writers Festival, Aotea Centre, Auckland, 18 May 2018).  
75  Waitangi Tribunal, above n 3, at 23.  
76  At 57.  
77  Morris and Ruru, above n 72, at 58.  
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The Act references intrinsic Whanganui iwi values by including them in a section called 

Tupua Te Kawa, and stating that the values “represent the essence of Te Awa Tupua”.78 

The values include:79 

(a) Ko te Awa te mātāpuna o te ora – the River is the source of spiritual and 

physical sustenance.  

(b) E rere kau mai i te Awa nui mai i te Kahui Maunga ki Tangaroa — the great 

River flows from the mountains to the sea.  

(c) Ko au te Awa, ko te Awa ko au – I am the River and the River is me.  

(d) Ngā manga iti, ngā manga nui e honohono kau ana, ka tupu hei Awa Tupua 

— the small and large streams that flow into one another form one River.  

According to Hawira, the legislative recognition of these values is important.80 But the 

next step is encouraging the whole iwi and the wider community to approve, adopt and 

adhere to the values. This will instil the “collective duty to care and whole spirit of 

collaboration” which is necessary to “make the difference in terms of what will happen 

for Te Awa Tupua”.81 By recognising the values, the Act provides a platform for the iwi 

to be self-determining in relation to the wellbeing and future of Te Awa Tupua. 

One might criticise the reference to Whanganui iwi values as tokenistic. Yet the 

legislation goes beyond mere reference. It expresses these values by conferring  

legal personality on Te Awa Tupua, placing requirements on decision-makers, and 

vesting ownership of the riverbed in Te Awa Tupua itself. 

First, it grants legal personality to the Whanganui river, recognising its status as a 

subject rather than an object of law.82 According to Hutchison, this represents a shift 

from a Western anthropocentric viewpoint where “humans are at the top of the 

hierarchy, above the natural world and animals” to a view where humans, animals and 

nature are interrelated aspects of the natural world, co-dependent on one another for 

                                                        
 
78  TAT Act 2017, s 13.  
79  Section 13.  
80  Hawira, above n 74.  
81  Hawira, above n 74.  
82  TAT Act 2017, s 14.  
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their existence, and where no clear hierarchy exists. 83  As Morris and Ruru note,  

this gives recognition to the mana (authority) and mauri (life force) of the river.84  

Under tikanga, Māori view the river as an entity with its own integrity, and act in a way 

that reflects this. In Metiria Turei’s view, the law has been catching up with tikanga by 

“starting to find ways — clumsy and not perfect by any means … to understand that 

core concept”.85  

Secondly, it puts the “health and wellbeing of the river at the forefront of decision-

making”.86 It does so by requiring decision-makers who exercise functions related to 

the Whanganui river under various statutes to recognise and provide for: the status of 

Te Awa Tupua as a legal person; and the Tupua Te Kawa values. An example is  

decision-makers preparing or changing regional policy statements and regional or 

district plans under the Resource Management Act 1991 (RMA).87 Decision-makers 

exercising other relevant functions under the RMA must at the very least “have 

particular regard to … the Te Awa Tupua status” and values.88 Importing Whanganui iwi 

values as relevant considerations in decision-making that affects Te Awa Tupua and 

Whanganui iwi is a step forward. However, it is arguable that the legislation should 

place those values at the forefront of decisions as the deciding factor rather than 

merely as one factor among many to be weighed, considered and potentially dismissed. 

For example, decision-makers preparing regional plans under the RMA will weigh this 

factor against other factors including the sustainable use and development of natural 

and physical resources. 89  The latter factor may resonate more strongly with 

anthropocentric decision-makers than the Tupua Te Kawa values, causing them to 

make final decisions that are adverse to Te Awa Tupua and Whanganui iwi interests. 

The Act also divests ownership of the riverbed from the Crown and vests it in  

Te Awa Tupua. This is intended to “reflect the Whanganui iwi view that the River is a 

                                                        
 
83  Hutchison, above n 4, at 180.  
84  Morris and Ruru, above n 72, at 50.  
85  (24 May 2016) 714 NZPD 11220.  
86  Morris and Ruru, above n 72, at 50.  
87  TAT Act 2017, s 15.   
88  Section 15(3) and sch 2, cl 2.  
89  Resource Management Act 1991, ss 5(2) and 66. 
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living entity in its own right and is incapable of being ‘owned’ in an absolute sense”.90 

At first glance, the shift from dividing the river into constitutive parts with ownership 

assigned over those parts, to declaring the river incapable of being owned and  

vesting the riverbed in the legal entity of the river itself, seems to legitimise the 

Whanganui iwi worldview. But, as Linda Te Aho argues, while this legislation purports 

to honour an indigenous worldview, it is really a thinly disguised “compromise to 

prevent iwi from obtaining ownership”.91  

It is worth noting that existing private property rights in the river are not extinguished 

by the vesting of the riverbed in Te Awa Tupua.92 This contradicts the government’s 

commitment to recognising the Whanganui iwi view of the river as an “indivisible and 

living whole”, perhaps indicating that the vesting of the riverbed is an attempt to  

pacify Whanganui iwi in settlement negotiations for past Treaty of Waitangi breaches, 

rather than an honest effort to adopt their worldview.  

While the TAT Act 2017 has made some progress in reflecting the Māori worldview 

through legislation, and thus expressing the cultural integrity self-determination norm, 

its ability to achieve this goal is severely limited because it relies on Western legal 

constructs and the English language. Possessing the rights and obligations of a  

legal person only entitles someone or something to be a subject under the law;  

it does not reflect the indigenous concept of being a living being. Similarly, the English 

language cannot perfectly translate concepts like rangatiratanga, tapu and mana 

because such concepts reflect a way of thinking that does not exist outside of 

Māoridom. Arguably, then, there should be both a Te Reo Māori version and  

an English version of the Act, with the former given preference in any dispute regarding 

the Act’s interpretation or translation.  

When Mātauranga Māori is expressed in a non-indigenous language and through 

Western legal constructs, it is arguably distorted. Linda Tuhiwai Smith notes that  

                                                        
 
90  Tūtohu Whakatupua (Office of Treaty Settlements, 30 August 2012) at [2.7.1].   
91  Linda Te Aho “Ruruku Whakatupua Te Mana o te Awa Tupua - Upholding the Mana of the 

Whanganui River” (2014) May Māori LR 12 at 20.  
92  TAT Act 2017, s 46.  
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for indigenous peoples, recording indigenous concepts in writing is never neutral.  

It can be “dangerous because we reinforce and maintain a style of discourse which is 

never innocent” and “reveal ourselves in ways which get misappropriated and  

used against us”.93 Here the risk is that the Whanganui view of the river is wrongly 

equated with the Western concepts of “legal personality” and the “vesting” of a 

“Crown-owned river bed” into a legal entity. This is arguably a form of colonisation of 

thought because it compromises the integrity of indigenous ideas by imposing Western 

thinking on them.  

On the other hand, the TAT Act 2017 genuinely represents a hybrid of Western and 

Māori indigenous thinking. It brings together Western legal concepts like legal 

personality and private property rights which are expressed in English and extends 

them to a new context — the natural world. Moreover, the legislation is the result of a 

negotiation between Whanganui iwi and the Crown. Given Whanganui iwi advocated 

for this hybrid legislation, perhaps it is indeed an expression of their self-determination 

— after all, it is the output of their thinking, desires and negotiation. It represents their 

aspiration for the way in which their river ought to be managed and protected in the 

future. Furthermore, Western legal concepts may be a helpful tool to scale certain 

indigenous ideas worldwide. While the Act does not perfectly capture the Whanganui 

iwi worldview, it does advocate and legitimise an interpretation of this worldview 

within the context of the Whanganui iwi-Crown relationship. As such, it does affirm 

Whanganui iwi cultural integrity, and is a means of expressing Whanganui iwi  

self-determination.  

 

 

 

                                                        
 
93  Linda Tuhiwai Smith Decolonizing Methodologies: Research and Indigenous Peoples (University of 

Otago Press, Dunedin, 1999) at 36.  
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VI   The Recognition of Te Awa Tupua as an Expression of Self-Government 

A   Self-Government as Autonomy and Participation  

Part V outlined how the TAT Act 2017 expresses cultural integrity in a visible manner. 

Part VI explains Anaya’s self-government norm and analyses the extent to which the 

Act provides for Whanganui iwi self-government through the legal recognition of  

Te Awa Tupua. It argues that the Act does not sufficiently provide for expressions of  

iwi self-government. It fails to provide for iwi autonomy and, while it attempts to 

provide for iwi participation rights, it does so in a highly ambiguous manner.  

According to Anaya, “self-government is the overarching political dimension of ongoing 

self-determination”.94 At its core is the idea that a government, through its actions, 

ought to represent the will of the people it governs.95 Anaya divides this norm into two 

related strains. The first strain, autonomy, “upholds spheres of governmental or 

administrative autonomy for indigenous communities”.96 This is affirmed by art 4 of  

the UNDRIP. The second strain, participation, “seeks to ensure the effective 

participation of those communities in all decisions affecting them that are left to the 

larger institutions of decision making”.97 This mirrors art 5 of the UNDRIP.  

Self-government is strongly linked to indigenous self-determination. It allows 

indigenous peoples to collectively establish and progress towards a vision of the future 

through the ability to govern their own autonomous institutions and participate in 

external institutions. The autonomy strain is important because it provides indigenous 

peoples with freedom from external control — an essential precondition to asserting 

power and control over their own lives. O’Sullivan notes that self-determination,  

or reproduction of the social order, “requires considerable autonomy and control over 

the institutions and practices that most influence that order”.98 The participation strain 

is also critical because indigenous peoples do not exist in isolation. They exist within, 

                                                        
 
94  Anaya, above n 36, at 150.   
95  At 150.  
96  At 151. 
97  At 151. 
98  O’Sullivan, above n 55, at 50.  
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and often actively lead, other social groupings such as communities and states whose 

actions affect their interests. For example, at the time of writing, 29 Members of the 

New Zealand Parliament are of Māori descent, but they actively participate within the 

state apparatus.99  

B   The TAT Act 2017 Does Not Deliver on the Autonomy Strain    

The TAT Act 2017 does not express iwi autonomy. The Act does not grant  

Whanganui iwi exclusive, independent control over their river free from  

government interference or domination. Rather, the government actively retains a  

co-management role over the river. This interferes with the right of Whanganui iwi  

to exert autonomy over internal affairs, including their unique rangatiratanga 

relationship with Te Awa Tupua.  

One might argue that autonomy is evident because Whanganui iwi actively chose the 

management structure over Te Awa Tupua during the settlement process. This is 

reinforced by the fact that 95.9 per cent of the iwi approved the ratification of  

Ruruku Whakatupua, the deed of settlement between the Crown and Māori over the 

Whanganui river, following a significant consultation period.100  Yet this argument is 

partially negated by the inherent power imbalance in the Treaty settlement process. 

Whanganui iwi had less power than the Crown and were forced to compete with  

other claimants for a share of a limited resource pool. In this situation, their autonomy 

was arguably restricted.101  

The Act also creates Te Korotete, a $30 million contestable fund administered by  

Te Pou Tupua on behalf of Te Awa Tupua. Theoretically, hapū can apply for grants to 

fund projects which support their rangatiratanga role of providing for the health and 

wellbeing of the river. However, it can be argued that this fund does not support  

iwi autonomy. Grants are highly restricted — there are two submission dates per year, 

                                                        
 
99  Tepara Koti “Who are our Māori Members of Parliament now?” (24 September 2017) Māori 
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projects must align with strategic priority areas of the fund and the grants are capped 

at $5,000 per project.102 Presumably, other funding requirements such as reporting 

obligations also exist. This means that hapū do not have true control or autonomy over 

their projects, and, by extension, their relationship with the river.  

Overall, the TAT Act 2017 does not express iwi autonomy. It does not create an 

autonomous Whanganui iwi institution with exclusive authority to govern the river.  

Its management structure reflects the power imbalance of the settlement negotiations. 

And the nature of its contestable fund limits iwi control.  

C   The TAT Act 2017 Delivers Partially on the Participation Strain    

The TAT Act partially delivers on the participation strain of Anaya’s self-government 

norm. It creates several legal structures for decision-making and expressly provides for 

Whanganui iwi participation within these structures. These include Te Pou Tupua,  

Te Karewao and Te Kōpuka. Yet the actual level of decision-making power that  

Māori wield in these bodies varies and participation is at times tokenistic.   

The most significant progress the Act makes towards greater Whanganui iwi 

participation in decisions affecting the Whanganui river is the creation of the office of 

Te Pou Tupua, the “human face” of the river.103 Te Pou Tupua is the key body, with 

primary responsibility and authority in relation to Te Awa Tupua. It is a singular 

guardianship role consisting jointly of two persons: one appointed by the Crown; and 

one appointed by iwi with interests in the Whanganui river. Together, these persons 

represent the interests of, and act on behalf of, Te Awa Tupua. Currently, Te Pou Tupua 

consists of Dame Tariana Turia and Whanganui iwi Poukōrero (tribal historian)  

Turama Hawira, who were inaugurated on 29 August 2017. 104  According to  

Whanganui iwi rangatira Gerrard Albert, in the three years following their  

appointment, Turia and Hawira will take on an active role and “speak, promote and 

                                                        
 
102  Te Mana o te Awa Fund Manager Te Mana o Te Awa Contestable Fund Application (Tāngata Tiaki o 

Whanganui, Whanganui, 2010) at 1. 
103  TAT Act 2017, s 18.  
104  Nga Tāngata Tiaki o Whanganui “Historic Inauguration Ceremony Welcomes Te Pou Tupua” (press 

release, 5 November 2017).  
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take any appropriate action they feel necessary to uphold, promote and protect  

Te Awa Tupua”.105 

Theoretically, Whanganui iwi can participate indirectly in the management of the river 

through Hawira, their representative to Te Pou Tupua. They can influence him to bring 

legal claims on behalf of Te Awa Tupua, encourage him to use certain words when 

speaking on behalf of the river, or ask him to take certain actions to protect the health 

and wellbeing of the river. However, the role is a new concept. At the time of writing, 

the representatives have spent most of their time encouraging the various hapū of 

Whanganui iwi to take ownership of the shared value system.106 Therefore, it is difficult 

to speculate what future actions Te Pou Tupua might take and what level of 

involvement the iwi will have in Te Pou Tupua. It is, however, important to emphasise 

that due to the singular nature of the Te Pou Tupua role, any decision will require the 

unanimous agreement of the Whanganui iwi and Crown representatives. This limits the 

decision-making power of the Whanganui iwi representative and, by extension,  

limits the ability of the iwi to influence decisions. 

Furthermore, the Act establishes Te Karewao, an advisory group which will advise and 

support Te Pou Tupua.107 The group consists of three persons: one appointed by the 

trustees of Ngā Tāngata Tiaki o Whanganui (the Whanganui iwi post-settlement 

governance entity); one appointed by iwi with interests in the Whanganui river  

(other than Whanganui iwi); and one appointed by the relevant local authorities. 

Preparatory work to form Te Karewao has commenced but the group has not yet  

been established.108 Given this, it is difficult to speculate about the actions the group 

will take and the extent to which Whanganui iwi will participate. However, decision-

making power appears even more limited than Te Pou Tupua, given Te Karewao clearly 

sits under Te Pou Tupua and the latter “must not delegate any decision-making 
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2017) at 14. 
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function to Te Karewao”.109  Notably, the Crown will pay $200,000 each year over  

20 years to cover the administrative costs associated with Te Pou Tupua and  

Te Karewao. This leaves an execution gap for Whanganui iwi and other representatives 

to fill. The long-term ability of the iwi to participate in the decision-making bodies is 

compromised because, without a guaranteed funding stream in perpetuity, the bodies 

are not sustainable. This forces current representatives to dedicate significant time and 

effort to ensuring that the bodies can survive in the long term.  

Finally, the Act creates Te Kōpuka, the strategy group for Te Awa Tupua. Te Kōpuka is 

comprised of up to 17 representatives of persons and organisations with interests in 

the Whanganui River, including iwi, local and national authorities and parties with 

commercial, recreational and environmental interests.110 The trustees of Ngā Tāngata 

Tiaki o Whanganui may appoint one member, while iwi with interests in the  

Whanganui River may appoint up to five members. This group is tasked with 

developing, implementing and monitoring Te Heke Ngahuru, the strategy document 

for Te Awa Tupua. Its purpose is to bring together stakeholders with interests in the 

Whanganui River to work collaboratively on a strategy that will provide for the  

“future environmental, social, cultural and economic health and wellbeing of the 

Whanganui River”.111 This is significant because it allows Whanganui iwi to participate 

in key long-term decision-making regarding their river. The inaugural appointees met 

for the first time in May 2019.112 The extent to which Whanganui iwi will participate in 

long-term decision-making in the river strategy — and the influence that the  

strategy will have on Te Pou Tupua — remain to be seen. Moreover, the Crown only 

agreed to contribute a one-off payment of $430,000 to the Horizons Regional Council  

towards the costs of establishing Te Kōpuka and the strategy. This leaves a similar 

execution gap, such that it is incumbent on Whanganui iwi to secure sustainable 

funding if they wish to participate in the body indefinitely. 
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In summary, the TAT Act 2017 creates a range of structures which facilitate shared 

decision-making by Whanganui iwi, the Crown and other stakeholders in Te Awa Tupua. 

This theoretically allows Whanganui iwi to participate in key decisions affecting the 

wellbeing of their river. But the Act does not itself clearly provide for expressions of 

Whanganui iwi participation.  

Overall, the Act fails to sufficiently provide for expressions of self-government.  

As discussed, it fails to provide for Whanganui iwi autonomy and, while it attempts to 

provide for greater Whanganui iwi participation in decision-making bodies, it provides 

almost no clarity about how this participation will be achieved. 

VII  The Recognition of Te Awa Tupua as an Expression of Lands and 

Natural Resources 

A  Elaborating on the Norm of Lands and Natural Resources 

Anaya’s norm of lands and natural resources captures the crucial role of lands and 

natural resources in indigenous self-determination. 113  Self-determination often 

requires that indigenous peoples have close relationships with surrounding lands and 

natural resources: these provide a strong economic base for indigenous development, 

territory over which indigenous peoples can exert autonomy and safe areas where 

cultural traditions can be practised with state backing to facilitate the development of 

indigenous culture and identities.114  In the UNDRIP, rights to lands, territories and 

resources are central, indicating their importance. Land rights are particularly 

important for Māori, as indicated by the fact that, historically, most of the  

high-profile Māori protests were about land, including the 1975 Māori land march,  

the 1977–1978 occupation of Bastion Point, and the 2004 Foreshore and Seabed hīkoi. 

Two of Durie’s foundation stones for self-determination, mana atua and mana whenua, 

help to explain the fundamental importance of lands and natural resources to Māori 
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mana. 115  Mana atua starts from the Māori point of view that the environment is  

“an interacting network of related elements, each having a relationship to the others 

and to earlier common origins”.116 In other words, all aspects of the natural world, 

including people, can trace their origins to Ranginui and Papatūānuku through Māori 

cosmology stories, and thus all aspects are interrelated. Mana atua also includes 

certain Māori values which govern the management of the environment. The first, 

taonga, refers to the high value Māori place on certain natural resources or aspects of 

the natural world. The second, tikanga (in its environmental context), discusses the 

preferred way of “protecting natural resources, exercising guardianship, determining 

responsibilities and obligations, and protecting the interests of future generations”.117 

The third, mauri, describes the life essence contained within all living things. 118  

The final, kaitiaki, denotes “the burden incumbent on tangata whenua … to be 

guardians of a resource or taonga for future generations”.119 

Mana whenua recognises the importance of land for indigenous spiritual growth and 

economic survival. As Durie notes:120 

… it contributes to sustenance, wealth, resource development, tradition;  

land strengthens whanau and hapū solidarity, and adds value to personal and 

tribal identity as well as the well-being of future generations … 

Durie goes on to emphasise that, for many Māori, “loss of land is loss of life, or at least 

loss of that part of life which depends on the connections between the past and the 

present and present with the future”.121  

In the following section, this article will focus on three aspects of Anaya’s lands and 

natural resources norm: the strength of the property rights indigenous peoples hold in 

relation to lands and natural resources (mana whenua); the extent to which indigenous 
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peoples can participate in conservation efforts; and the spiritual connection that 

indigenous peoples share with their environment (mana atua). These aspects are 

predictably interlinked. Strong property rights like ownership make it easier to practice 

cultural traditions in relation to the land through state support and enforcement,  

while the ability to conserve the land may strengthen indigenous peoples’ spiritual 

relationship with it. Ultimately, the TAT Act 2017 gives partial expression to the norm 

of lands and resources, but does not go as far as it should.    

B   Ownership, Possession, Control of Lands, Territories and Resources 

The TAT Act does not confer greater ownership or possession of the river to  

Whanganui iwi and so it arguably does not further the lands and natural resources 

norm. The Act does not transfer ownership of the river to Whanganui iwi; rather,  

it vests ownership of the fee simple estate in Crown-owned parts of the riverbed in  

Te Awa Tupua itself.122 Notably, this vesting does not affect private property rights or 

public use and access rights.123  

At first glance, this aligns with the Māori worldview that rivers are not property capable 

of being “owned”. However, the absence of ownership rights puts the iwi at  

a disadvantage because, without such rights and accompanying state protection,  

it is difficult for the iwi to fully assert their tino rangatiratanga over the river. 

Furthermore, the Waitangi Tribunal has previously held that tino rangatiratanga is 

more than, but includes, ownership.124   This implies that full ownership rights are 

necessary for Whanganui iwi to assert their rangatiratanga relationship over the river 

free from external interference.  

However, it can be argued that Whanganui iwi do achieve greater control over  

Te Awa Tupua through the Act. This occurs via the ability to nominate a representative 

to Te Pou Tupua, who may perform landowner functions over land vested in  

                                                        
 
122  TAT Act 2017, s 41(1).  
123  Section 46(2).  
124  Waitangi Tribunal Interim Report on National Freshwater and Geothermal Resources (Wai 2358, 

2012) at 101.  
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Te Awa Tupua.125  Presumably, this means the nominated representative can bring 

claims on behalf of the river, as discussed below.  

This aspect of the lands and natural resources norm connects to art 26(1) of the 

UNDRIP, which states that indigenous peoples “have the right to the lands,  

territories and resources which they have traditionally owned, occupied or otherwise 

used or acquired”. Yet, arguably, both the norm and the right are outdated.  

Providing protection for rights to land and natural resources is potentially not the  

best way to conceive of and protect indigenous interests in land, and ought to be 

replaced with protection for rights of land and natural resources. This raises the 

question — if the Whanganui river is a legal person, could the river and the iwi together 

be considered “indigenous peoples” for the purposes of the UNDRIP? If so, could the 

river together with the iwi be self-determining under international law? The answer 

may depend on whether indigenous rights are human rights that only human beings 

are entitled to. While this area of inquiry is beyond the scope of this article, it indicates 

that concepts, such as legal personhood, have the potential to advance indigenous 

interests beyond the traditional scope of UNDRIP rights.   

Ultimately, under Anaya’s interpretation of the lands and natural resources norm,  

the TAT Act 2017 fails to substantially express self-determination through greater 

ownership, control or possession of lands, territories and resources.  

C   Environmental Conservation  

By conferring legal personhood on Te Awa Tupua, the TAT Act 2017 assists  

Whanganui iwi in conserving the Whanganui River. It does so by making it easier  

for the representative of Whanganui iwi, nominated to Te Pou Tupua, to bring an 

environmental or conservation-related legal claim on behalf of Te Awa Tupua with  

the agreement of the Crown-nominated representative. 

                                                        
 
125  TAT Act 2017, s 19(1)(d).  
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James DK Morris and Jacinta Ruru describe three ways in which conferring legal 

personhood makes it easier to bring legal claims to protect the environment. 126   

First, the issue of third party standing is removed, because the guardians of the river, 

Te Pou Tupua, are empowered by legislation to bring claims on behalf of the river. 

Secondly, it is easier to demonstrate harm or loss, because the claimants need only 

demonstrate harm to the river, and not third-party economic loss flowing from  

such harm. Finally, compensation awarded for any successful claim would go to the 

river directly, rather than a third party, and could be used to enhance its wellbeing.  

We can see how conferring legal personhood on aspects of the natural world can 

directly express the lands, territories and resources self-determination norm,  

by making it easier for indigenous peoples to achieve environmental protection 

through the legal system.  

D   Spiritual Relationship 

The TAT Act 2017 also expresses the indigenous right under the UNDRIP to maintain 

and strengthen a distinctive spiritual relationship with lands, territories and waters 

traditionally owned or occupied, and uphold their responsibilities to future 

generations. 127  Schedule 8 of the Act recognises that Whanganui iwi hold a 

kaitiakitanga role (obligation to nurture and provide care) in relation to the rapids of 

the Whanganui River, which they believe are inhabited by a kaitiaki (spiritual guardian) 

unique to each hapū. It states:128  

Each of these kaitiaki is a mouri [vital essence] and is responsible for 

maintaining the lifeforce and therefore the health and well-being of the 

Whanganui River and its people. Each hapū and the whānau within that hapū 

are responsible collectively for maintaining the mouri of the ripo and, in so 

doing, the collective mouri of Te Awa Tupua. 

                                                        
 
126  Morris and Ruru, above n 72, at 50.  
127  See UNDRIP, art 25.  
128  TAT Act 2017, sch 8. 
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The aforementioned Te Korotete $30 million contestable fund is available to 

Whanganui iwi for projects which protect the health and wellbeing of the  

Whanganui river. Therefore, it provides the iwi with some degree of practical 

assistance, helping them to fund projects that preserve the river’s physical and  

spiritual wellbeing in fulfilment of their kaitiakitanga role. However, this $30 million is 

arguably insufficient to rectify the years of physical damage to the Whanganui river 

permitted by the Crown. Furthermore, it cannot rectify the spiritual damage that the 

Crown has caused to it, including diverting life forces from the river through the 

Tongariro electricity scheme.  

Overall, conferring legal personality to aspects of the natural world expresses the  

lands and natural resources norm to a small extent because it allows for greater 

indigenous environmental conservation and acknowledges the unique spiritual 

relationship that Whanganui iwi share with their river. But separate legal personality 

also serves to reduce Whanganui iwi hard rights of ownership of their natural 

resources.129 

VIII  The Recognition of Te Awa Tupua as an Expression of  

Non-discrimination and Social Welfare  

For completeness, it is necessary to briefly reflect on how the TAT Act 2017 expresses 

the remaining two self-determination norms: non-discrimination; and social welfare.  

The non-discrimination norm recognises that the “absence of official policies or 

practices that invidiously discriminate against individuals or groups” is a basic 

requirement of self-determination.130 Arguably, the TAT Act 2017 violates this norm 

and discriminates against Whanganui iwi because it deliberately does not vest 

ownership of the river in the iwi. Recall that the Waitangi Tribunal held that the iwi  

has a rangatiratanga relationship with the river, and that the closest approximation of 

                                                        
 
129  Sheryl Lightfoot “Emerging International Indigenous Rights Norms and ‘Over-Compliance’ in  

New Zealand and Canada” (2010) 62 Political Science 84.  
130  Anaya, above n 36, at 129.  
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tino rangatiratanga in this context is full ownership.131 Parliament, by allowing anyone 

to own land yet refusing to recognise the Whanganui iwi right to own the river, arguably 

discriminates against Whanganui iwi on the grounds of their race and indigenous 

identity.   

The social welfare and development norm recognises that having a stable economic 

base and the ability to develop as peoples is essential for self-determination. 132  

The TAT Act 2017 goes some way to provide for this norm. It does so through the 

establishment of the $30 million Te Korotete contestable fund to support river projects. 

Whanganui iwi can use this fund to clean up the river and potentially invest in projects 

which generate sustainable revenue streams by harnessing the river as a natural 

resource in a culturally sensitive way. However, this amount is only a drop in the ocean 

when considering the value of the land and other assets wrongfully taken — reflecting 

the extreme inequality in bargaining power inherent in the Treaty settlement 

processes.133 Arguably, the economic, environmental and spiritual loss flowing from 

the Crown’s treaty breaches far exceeds the $30 million one-off payment. As such, the 

social welfare and development norm is only partially satisfied.  

IX   Conclusion 

While the TAT Act 2017 expresses Whanganui iwi self-determination in a limited way, 

it falls short of its potential. The most significant way in which it assists Whanganui iwi 

in enhancing their self-determination is through the cultural integrity norm.  

It incorporates the Whanganui iwi worldview and way of thinking into domestic 

legislation and, therefore, legitimises it. However, the Act largely fails to help 

Whanganui iwi assert greater self-government, given that it does not create an 

autonomous indigenous institution to manage the river and affords limited  

Whanganui iwi decision-making power within river management structures. It does 

deliver on aspects of the lands and natural resources norm by: assisting Whanganui iwi 

                                                        
 
131  Waitangi Tribunal, above n 3, at 23.   
132  Anaya, above n 36, at 149.  
133  See, for example, Andy Fyers “The amount allocated to Treaty of Waitangi settlements is tiny, 

compared with other Government spending” (3 August 2018) Stuff <www.stuff.co.nz>. 
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in their efforts to conserve the river; and recognising their spiritual connection to the 

river. Yet it also fails to deliver hard property rights, such as ownership, to the iwi — 

although, admittedly, this failure indicates that the lands and resources norm may be 

outdated in its approach to protecting indigenous interests in the natural world.  

Finally, it violates the non-discrimination norm through the same refusal to recognise 

iwi ownership over non-land aspects of the natural world, and delivers only a weak 

form of the social welfare norm through the provision of a relatively small  

contestable fund. At the same time, the Act leaves a large execution gap for  

Whanganui iwi to fill. This includes finding a sustainable funding source to ensure the 

long-term survival of river management structures, and developing feedback  

loops between iwi members and representatives on those structures that allow  

Whanganui iwi to actively participate in the management of the river. 

While clearly imperfect, the TAT Act 2017 is particularly useful in two regards. First,  

it demonstrates that Parliament is willing to innovate in its law-making by extending 

traditional legal concepts, such as legal personality, to new indigenous contexts.  

In New Zealand, iwi that are yet to settle with the Crown may be able to take  

advantage of this flexible attitude by advocating for other legal concepts to be used in 

novel contexts to their benefit. Secondly, it provides a case study which other states 

can observe and improve upon, as indicated by the India example. Indigenous peoples 

can point to the TAT Act 2017 as a potential way in which states might protect their 

indigenous rights under international law. Just as the Whanganui river flows from the 

mountains to the sea, so too might the concept of conferring legal personality to 

aspects of the natural world flow to, and develop in, other jurisdictions and contexts. 
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THE FUTURE OF THE MĀORI AUTHORITY REGIME  

IN NEW ZEALAND 

Peter Muzariri* & James Adams† 

Companies, trusts, and other entities that hold Māori land or assets  

returned as part of a Treaty of Waitangi settlement can elect to be treated as 

a Māori authority for income tax purposes. This brings various benefits,  

but these benefits are not available to wholly owned subsidiary companies of 

Māori authorities. This article discusses how this has given rise to an 

accumulation of unusable tax credits by Māori authorities and incentivised 

them to use alternative corporate forms. It concludes by recommending a 

legislative change that would remedy this issue, although it also identifies 

various related issues that are less clear-cut. 

I   Introduction 

This article discusses a recent recommendation by the Tax Working Group on the 

taxation of Māori authorities in New Zealand. At present, some entities that own  

Māori land may elect to be treated as a Māori authority for income tax purposes.  

This brings several benefits, including an income tax rate of 17.5 per cent, tax-free 

distributions made from capital gains, and tax credits that can be refunded to members 

if unused. However, these benefits are not generally available to subsidiaries,  

whether wholly owned or not, of Māori authorities. A company that is wholly owned 

by a Māori authority therefore pays income tax at the ordinary company rate of  

28 per cent and passes on a tax credit for this amount to its parent authority.  

In practice, Māori authorities are accumulating more tax credits than they can use or 

pass on. But because Māori authorities may only distribute tax credits to members  

at or below a prescribed rate, these additional credits are of little use to an authority. 
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They are effectively subject to a higher tax rate, and it is unlikely that Parliament 

intended this to be the case. The Tax Working Group has therefore recommended that 

the 17.5 per cent Māori authority income tax rate be extended to wholly owned 

subsidiaries of Māori authorities.  

This article supports that recommendation. It explains the issue in some detail, and  

also discusses various related issues, including the use of alternative corporate entities 

by Māori authorities, the justifications for the regime in general, and the default rate 

of Resident Withholding Tax (RWT) that applies to Māori authority distributions.  

The article concludes by showing why the Tax Working Group’s proposal is consistent 

with the principles that underpin the Māori authority regime. 

II   Māori Authorities 

A   Background 

Parliament has recognised the need for special tax treatment of Māori land. 1  

This is appropriate given the significance of land to Māori, both within Māori culture 

and to the redress provided by the Crown for historical wrongs. Specifically,  

keeping land in Māori ownership allows for the strengthening of genealogical 

connections between people, their ancestors, and the land. It also provides a place  

for important cultural practices to be observed. 2  Settlements for breaches of the  

Treaty of Waitangi by the Crown have often included the return of land, and if this  

were taxed at a high rate, that is likely to be seen as undermining the Crown’s 

commitment to remedying past wrongs. 

New Zealand’s tax system has not always treated Māori land fairly. The Native Land  

Act 1931, for example, prevented income derived by certain Māori organisations  

on behalf of their members from being used to meet the members’ tax liability.3  

                                                        
 
1  Dating back to the Land and Income Tax Act 1923, s 71(1), which provided that “native freehold 

land” would be exempt from tax where it was occupied by its native owner or their trustee.  
This article focuses on the current iteration of this intention: the Māori authority regime. 

2  Tanira Kingi “Maori land ownership and economic development” [2009] NZLJ 396 at 396–397. 
3  Native Land Act 1931, s 550(1)(b). 
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The result was that Māori often needed to find another source of funds to meet their 

income tax obligations, separate from the income which gave rise to that liability.  

This iniquitous rule was reversed six years later by the Land and Income Tax 

Amendment Act 1939.4 

The Income Tax Act 1976 was the first to use the term “Māori authority”, as well as to 

prescribe specific rules for Māori authorities of different sizes.5 Later, these rules were 

simplified and a lower income tax rate (of 19.5 per cent) was introduced.6 This was 

intended to reflect the low personal tax rates that applied to the majority of individuals 

deriving benefits from Māori authorities.7  

In 2004, for example, when Parliament reconsidered the regime, most members of 

Māori authorities at the time had annual incomes below $38,000 and therefore paid 

income tax at 19.5 per cent.8 If income from Māori authorities was taxed and withheld 

at this rate, the majority of members would have no additional income tax obligations 

arising from distributions received from Māori authorities. However, if Māori 

authorities were taxed at a higher rate, Inland Revenue would have to refund a large 

number of taxpayers for the difference in tax rates. Alternatively, if no refunds were 

available, this would create a serious inequity, as income from Māori authorities would 

effectively be subject to a higher rate of tax than other income. Today, these two 

factors — the need for special treatment of Māori land and the low incomes commonly 

received by Māori — remain the primary justifications for the Māori authority regime.  

It should also be noted that Māori authorities differ from other corporate entities in a 

number of ways. There are currently over 5,000 Māori authorities, and they vary 

                                                        
 
4  Land and Income Tax Amendment Act 1939, s 29. 
5  Income Tax Act 1976, ss 234–240. 
6  Income Tax Act 2004, sch 1, pt A, cl 2. 
7  Charmaine Edward and Audrey Sharp “The Taxation of Māori Authorities” (2003) 9 NZJTLP 287  

at 300–302.  
8  Taxation (Annual Rates, Maori Organisations, Taxpayer Compliance and Miscellaneous Provisions) 

Bill (213-2) (select committee report) at 5–7. 
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significantly in size.9 They tend to pursue political, cultural and social objectives in 

addition to their commercial activities. This includes providing financial and non-

financial services, such as donations that support the education or health of their 

members. Māori authorities are also constrained by specific legislation on Māori land, 

as well as by their own rules. In short, although Māori authorities are like companies in 

some respects, their unique tax treatment reflects important differences.10 

B   The Māori Authority Regime 

The Māori authority rules are contained in subpart HF of the Income Tax Act 2007 (ITA). 

A Māori authority is an entity that is eligible to be a Māori authority under s HF 2 and 

has made an election to become a Māori authority under s HF 11.11 Requiring eligible 

entities to elect to be treated as a Māori authority makes it easier for Inland Revenue 

to keep track of which entities are Māori authorities, which would be difficult to achieve 

if all eligible entities automatically came within the scope of the regime. 

Companies, trusts and a selection of specific entities are eligible to become Māori 

authorities.12 The entity must also own land that is subject to Te Ture Whenua Māori 

Act 1993, or receive and manage assets that are transferred by the Crown as part of 

the settlement of a claim under the Treaty of Waitangi (or be contemplated by the 

deed of settlement as performing such functions). Somewhat different qualifying rules 

apply to specific entities, such as mandated iwi organisations recognised under the 

Māori Fisheries Act 2004. 

Māori authorities are taxed in a similar way to companies, regardless of whether the 

authority is itself a company or a trust.13 A “Māori authority distribution” is analogous 

to a dividend, and the manner in which Māori authority members can use Māori 

                                                        
 
9  See Inland Revenue Department and the Treasury Māori Authorities: Background Paper for  

Session 6 of the Tax Working Group (April 2018) at 3. For example, Ngāti Whātua Ōrākei currently 
has approximately 5,000 members, whereas Waikato-Tainui has almost 70,000 members, according 
to their respective websites. See Ngāti Whātua Ōrākei <https://ngatiwhatuaorakei.com>; and 
Waikato-Tainui <https://waikatotainui.com>. 

10  See generally Edward and Sharp, above n 7, at 296–297. 
11  Income Tax Act 2007 [ITA], s HF 1(1). 
12  Sections HF 2(2)–HF 2(8). 
13  See generally subpart HF.  
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authority credits (MACs) mirrors the manner in which shareholders can use  

imputation credits.14 Both forms of tax credits are attached to distributions made to 

the recipient to reflect tax paid by the distributing entity and can be used by the 

recipient to offset their own income tax liability.15 

The three primary benefits enjoyed by Māori authorities are: a reduced rate of income 

tax (17.5 per cent); 16  cash-refundable MACs; 17  and flowthrough tax treatment for 

distributions made from capital gains.18 This means that Māori authorities can provide 

tax credits to their members in conjunction with the payment of a distribution  

subject to various restrictions (which are outlined below). Members can use the  

tax credits to offset their own income tax obligations and, if they have tax credits  

left over, Inland Revenue will provide a cash refund. Capital gains accrued by the  

Māori authority can also be passed on to members with the members incurring no 

additional tax liability as a result. 

The restrictions on the provision of MACs to members are threefold. First, the Māori 

authority cannot distribute more MACs in a year than it has paid in income tax.19  

After all, the rationale for permitting Māori authorities to provide tax credits to 

members is that these credits represent tax already paid. Secondly, the Māori authority 

must distribute tax credits equally to all members to whom it makes a distribution in 

that year. 20  Finally, the value of the tax credits provided in conjunction with any 

distribution may not exceed 17.5 per cent of the sum of the value of the tax credits and 

the distribution.21 This ensures that members of Māori authorities who have incomes 

                                                        
 
14  Sections LE 1(1) and HF 4(5). 
15  In respect of ordinary companies, s CD 15(1)(a) provides that a dividend includes an imputation 

credit attached to the dividend. In respect of Māori authorities, s HF 4(5) provides that a  
Māori authority distribution includes the amount of a Māori authority credit [MAC] attached to it. 

16  Schedule 1, pt A, cl 7.  
17  Section LA 6(1)(e) provides that MACs constitute “refundable credits”. This means that, to the 

extent that a Māori authority member’s marginal income tax rate is below 17.5 per cent, they are 
entitled to a refund for overpaid tax on the Māori authority distribution. 

18  Section HF 7. 
19  Sections OK 2(1) and OK 19(1). 
20  Section OK 20. 
21  Section OA 18(2). 
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between $14,000 and $48,000 do not receive more credits than they can use,  

reducing the number of refunds that must be provided by Inland Revenue.  

For example, if a Māori authority distributes to 100 members $100 in cash each, 

provided the authority has (or will shortly) pay sufficient income tax to satisfy the  

first restriction, it may attach a maximum of 21.21 MACs to each distribution.  

This is because the total value of the distribution is $121.21 and therefore the MAC 

component is 17.5 per cent of the total. If the total value of the distribution were $100, 

the tax credit component would be worth $17.50, and the cash component would be 

worth $82.50. 

Each of these features reflects Parliament’s intention to reduce compliance and 

administration costs for Māori authorities while simultaneously achieving the goals of 

the regime. However, as this article will now explain, such an intention is undermined 

by the problem of Māori authorities accumulating excess MACs. 

III   The Tax Working Group Proposal 

A   The Problem 

The Tax Working Group was established by the government to provide 

recommendations on improving the fairness, balance and structure of the  

New Zealand tax system. Chaired by the Hon Sir Michael Cullen, it released its  

Final Report in February 2019.22 This report received significant media coverage on 

account of the majority of the Tax Working Group’s members endorsing a  

capital gains tax, a recommendation later rejected by the government.23 However,  

the Tax Working Group also made extensive unanimous recommendations in many 

other areas, including the taxation of Māori authorities.24 

                                                        
 
22  Tax Working Group “What is the Tax Working Group?” (28 April 2020) <taxworkinggroup.govt.nz>. 
23  Tom Pullar-Strecker “Capital gains tax abandoned by Government” (17 April 2019) Stuff 

<www.stuff.co.nz>. 
24  Tax Working Group Future of Tax: Final Report Volume I – Recommendations (21 February 2019). 
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The Tax Working Group supported the present regime in many respects. It noted that 

the 17.5 per cent income tax rate imposed on Māori authorities:25 

… is set at a level that is intended to reflect the most common marginal tax 

rate of the economic owners of Māori authorities; tax paid at the entity level 

is essentially a withholding mechanism for the final tax paid by Māori authority 

members.  

The Tax Working Group noted that this reduces both compliance and administration 

costs, particularly because of New Zealand’s Pay As You Earn (PAYE) system, in which 

most individuals do not need to file a tax return because their employers withhold tax 

on their behalf.26 By setting the Māori authority income tax rate at a level which reflects 

the most common marginal income tax rate of Māori authority members, compliance 

costs are minimised because Māori authority members are similarly less likely to need 

to engage with the tax system directly. 

The Tax Working Group found that the current rate of tax paid by Māori authorities 

was appropriate. In 2018, the median annual income for Māori was around $32,000.27 

This had increased since the Māori authority income tax rate was last reviewed  

(in 2010), but approximately 80 per cent of Māori authority members continue to 

receive annual incomes below $48,000. Those members therefore pay tax at a  

marginal rate of 17.5 per cent or lower, and consequently stand to benefit from the 

Māori authority regime.28  

However, the Tax Working Group was concerned about the accumulation by  

Māori authorities of excess MACs. At the end of the 2010/2011 financial year,  

Māori authorities held $98 million in excess credits, and, by the end of the 2016/2017 

                                                        
 
25  Inland Revenue and the Treasury, above n 9, at 105. 
26  ITA, s RD 3 provides that salaries and wages constitute a “PAYE income payment”. Section RA 5 

provides that a person making a PAYE payment must withhold PAYE income tax. Therefore, 
employers must withhold PAYE income tax and pay this on behalf of their employees. 

27  Tax Working Group Future of Tax: Interim Report (20 September 2018) at 105. See also Inland 
Revenue Department and the Treasury, above n 9, at 4, where it was admitted that although  
there is limited information on Māori authority members, the information available was based on 
the 2013 Census. 

28  Tax Working Group, above n 27, at 105. 
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financial year, that figure had risen to $239 million.29 This is because Māori authorities 

with companies as subsidiaries generally receive more imputation credits than  

are necessary to satisfy their own tax liability. These leftover credits are treated as  

MACs but cannot be passed on to members, as MACs can only be distributed in 

proportion to the income tax rate paid by the Māori authority (that is, 17.5 per cent). 

Inland Revenue cannot refund the Māori authority, as MACs are only refundable to 

members. Nor can wholly owned subsidiaries of Māori authorities elect to be  

treated as Māori authorities themselves unless they qualify independently. 

This situation creates a disincentive for Māori authorities to use companies as 

subsidiaries. As a result, alternative corporate forms, such as limited partnerships,  

have become common, although arguably at a cost to commercial sense. 30  Such 

structures are often chosen for no other reason than to optimise the Māori authority’s 

tax position. Not only might these structures be unsuitable, it is widely accepted that 

the tax system should avoid distorting taxpayers’ choices. There is no principled 

explanation for why Māori authorities that carry out business themselves or through a 

limited partnership should pay less tax than a Māori authority that carries out business 

through a subsidiary company. For this reason, the Tax Working Group identified that 

the current approach to the taxation of subsidiaries of Māori authorities should be 

reformed.31 

B   An Illustration 

To better demonstrate this flaw in the current regime, consider a hypothetical scenario. 

The Crown reaches an agreement with two hypothetical iwi. Both receive some land 

along with other commercial assets, and both elect to be treated as a Māori authority 

for tax purposes. The first, Ngā Tahi, transfers those assets to a subsidiary company, 

Ngā Tahi Ltd. As Ngā Tahi Ltd is a company, it must pay income tax at a rate of  

28 per cent. Any remaining money may be reinvested or distributed to its parent 

                                                        
 
29  Inland Revenue Department and the Treasury, above n 9, at 4–5. This reflects an increase of  

244 per cent in six years. 
30  Tax Working Group, above n 27, at 106. 
31  Tax Working Group, above n 24, at 17. 
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authority as a dividend. The dividend would include a tax credit for the amount that 

Ngā Tahi Ltd has already paid in income tax, which can be used by Ngā Tahi to offset  

its own income tax liability. 

Suppose that Ngā Tahi Ltd made a profit of $100,000. This will be subject to $28,000 of 

corporate tax. If Ngā Tahi Ltd (the subsidiary) chooses to distribute the entirety of its 

after-tax profits, it can do so by distributing $72,000 in cash to Ngā Tahi (the parent) 

and attaching 28,000 imputation credits. The imputation credits are converted into 

MACs in the hands of the Māori authority.32 It must itself pay tax on its income, which 

in total is $100,000 (the sum of the dividend and the imputation credits). It, therefore, 

owes $17,500, which it can satisfy with the credits it received. The leftover 10,500 

MACs are retained by Ngā Tahi in its Māori Authority Credit Account (MACA), as are 

new MACs representing the income tax paid by the authority. This means Ngā Tahi now 

has $72,000 in cash and 28,000 MACs. 

Suppose further that Ngā Tahi has 100 members and wishes to distribute the entirety 

of its profits to them. Each member receives $720 plus the maximum number of  

MACs that can be provided consistently with the restrictions discussed previously —  

that is, Ngā Tahi can distribute a maximum of $28,000 in MACs, it must distribute  

an equal number of MACs to each recipient, and the value of the MACs provided to  

any recipient must not exceed 17.5 per cent of the sum of cash and tax credits which 

together make up the total distribution. In this case, the maximum value of MACs that 

can be attached to each distribution is $152.73.33  

Ignoring Ngā Tahi’s withholding obligations for the moment, 34  a member of the  

Māori authority therefore receives income amounting to $872.73 (that is, $720 in cash 

and $152.73 in MACs). Supposing that this member earns more than $14,000 but  

less than $48,000 each year, the additional income from the Māori authority will be 

                                                        
 
32  ITA, ss OK 6–OK 8. 
33  This can be calculated by multiplying the cash component of the distribution by 0.2121. 
34  In practice, the member receives only the after-tax cash component. 
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taxed at 17.5 per cent. That liability can be entirely satisfied with the MACs, leaving  

the member with just the cash component: $720. 

For completeness, suppose instead that the member earned less than $14,000  

each year. Their personal marginal tax rate would then be 10.5 per cent and their  

tax liability for this additional distribution would be $91.64, leaving them with  

61.09 MACs, which Inland Revenue would refund them in cash. Their after-tax income 

from the Māori authority would then be $781.09. Alternatively, if the member’s annual 

income was above $48,000, then their tax liability would exceed the value of the  

MACs they received. This means that, after paying the additional amount, they would 

effectively receive less than $720 after tax. 

This may appear to be a neat solution: the majority of Ngā Tahi’s members will have  

no additional tax obligations as a result of receiving money from the Māori authority. 

For less well-off members, MACs are cash-refundable, whereas for those with  

higher incomes, additional tax must be paid out of the distribution. However, the flaw 

in the regime is that the Māori authority is left with MACs that cannot be passed on.  

It had 28,000 MACs, but the effect of the restrictions is that only 15,273 MACs could 

be distributed to members, leaving the authority with $12,727 in effectively unusable 

tax credits. 

C   The Alternative 

Recall that this scenario involved two hypothetical iwi. Suppose that the second,  

Ngā Rua, has been advised that the corporate structure adopted by Ngā Tahi will  

result in an accumulation of MACs that are effectively useless. Ngā Rua therefore 

chooses a different arrangement. It wishes for its subsidiaries to be taxed at the  

same low tax rate that it enjoys. However, since Māori authorities cannot establish 

look-through companies,35 Ngā Rua decides to establish a limited partnership, which is 

                                                        
 
35  ITA, s YA 1. This was the one of the effects of the Taxation (Annual Rates for 2016–17, Closely Held 

Companies, and Remedial Matters) Act 2017. 
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similarly transparent for tax purposes. 36  That is, income received by a limited 

partnership is subject to tax at the marginal income tax rate of its parent entity. 

Limited partnerships are more complicated than companies. Whereas a person can be 

both a shareholder and a director of a company, limited partners of limited 

partnerships cannot engage in management activities.37 It is, therefore, common for 

parent companies (or Māori authorities) to incorporate a company to manage the 

limited partnership on the parent entity’s behalf. For this reason, Ngā Rua incorporates 

a company, Ngā Rua Management Ltd, as well as a limited partnership, Ngā Rua  

Trading Inc. 

Suppose that the limited partnership, Ngā Rua Trading Inc, makes $100,000 in profit. 

This is considered taxable income in the hands of Ngā Rua, and because Ngā Rua is a 

Māori authority, it must pay 17.5 per cent of its taxable income in tax, which amounts 

to $17,500. At this point, the iwi has $82,500 in cash and 17,500 in MACs.  

Again, suppose that Ngā Rua also has 100 members and wishes to distribute the 

entirety of its profits to those members. Each member therefore receives $825 plus 

the maximum value of MACs that can be passed on consistently with the restrictions 

which, in this scenario, is 175. A representative member of Ngā Rua with an annual 

income between $14,000 and $48,000 consequently must pay 17.5 per cent in  

income tax on the sum of the distribution and the tax credit, a liability that is satisfied 

perfectly by the 175 MACs received with the distribution. The member’s after-tax 

income from the Māori authority is $825; and the authority is left with no spare MACs.38 

In short, a member whose income is between $14,000 and $48,000 each year will 

receive $720 after-tax for every $1,000 per member paid by a subsidiary company to 

the Māori authority. All other things being equal, had the Māori authority instead 

established its subsidiary as a limited partnership, the member would have  

                                                        
 
36  ITA, s HG 2. 
37  Limited Partnerships Act 2008, s 20. 
38  As before, a member with a lower income would receive a refund; a member with a higher income 

would have to pay an additional amount to satisfy their larger tax liability. 
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received $825. The difference, $105, amounts to tax paid by the corporate subsidiary 

that cannot be used by the authority or its members. 

IV   Evaluation 

So far, this article has focused on identifying a flaw in the current tax treatment of 

Māori authorities. As a result of the difference between the rate of tax paid by 

subsidiary companies and the rate at which Māori authorities may pass tax credits on 

to its members, some Māori authorities have accumulated excess MACs. Other Māori 

authorities are using alternative corporate structures, such as limited partnerships, 

which eliminate this difference in tax rates. Consequently, the after-tax income 

received by members of different Māori authorities varies merely as a result of  

how each authority structures its affairs.  

The Tax Working Group has recommended reforming this system by extending the 

Māori authority income tax rate to wholly owned subsidiaries of Māori authorities.39 

This would have several advantages. Most significantly, there would be no issue of 

excess MACs. Additionally, Māori authorities and their advisers would be able to focus 

on commercial effectiveness as the key driver for choosing which type of entity to use, 

as the tax effect of the chosen entity would no longer differ between subsidiary 

companies and other options. 40  Further, the taxation of Māori authorities and  

their subsidiaries would be simplified as their income tax rates would be the same.  

This would require less reconciliation than is otherwise necessary where two entities 

in a group are taxed at different rates. 

Several aspects of this analysis deserve further consideration. This Part will discuss  

the merits of limited partnerships, the alternatives to the Tax Working Group’s  

proposal, and the justification for the Māori authority regime more generally. In short, 

there are good reasons why Māori authorities may wish to use limited partnerships, 

aside from their advantageous tax treatment. Preventing Māori authorities from using  

                                                        
 
39  Tax Working Group, above n 24, at 17. 
40  Tax Working Group, above n 27, at 106. 
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limited partnerships or other flow-through structures is a poor alternative to the  

Tax Working Group’s proposal. So too should Parliament refrain from eliminating  

the restrictions on the rate at which MACs can be provided to members, as this  

would create additional compliance and administration costs. Opposition to the  

Tax Working Group’s proposal may also come from those who consider the Māori 

authority regime to be discriminatory on the basis of ethnicity. However, the proposal 

is no more discriminatory than the existing scheme; indeed, it would remove  

an inequity between two groups of low-income New Zealanders. For these reasons,  

the Tax Working Group’s proposal is preferable to any alternative. 

A   Limited Partnerships 

Limited partnerships have some advantages, including for Māori authorities, aside from 

their beneficial tax treatment compared to subsidiary companies. Limited partnerships 

were introduced to facilitate foreign investment in New Zealand.41 Like a company, 

they have separate legal personality. 42  Each limited partnership is governed by a 

written partnership agreement, which allows for significant flexibility, although the 

agreement must contain certain information and is ineffective insofar as it is 

inconsistent with the Limited Partnerships Act 2008. 43  The Act is less prescriptive  

than New Zealand’s company legislation. 44  Limited partnerships are ideal where 

different parties wish to pool their capital but entrust the management of the entity  

to a third party (the general partner). General partners owe contractual and fiduciary 

obligations to the limited partnership, and bear residual liability for the limited 

partnership’s debts, which provides a degree of protection for the limited partners. 

However, New Zealanders are significantly more familiar with the use of companies 

than with limited partnerships. New Zealand has had decades of legislative  

experience with companies, in particular through the Companies Act 1955 and the 

Companies Act 1993. Legal issues in this area are well-litigated. On the other hand, 

                                                        
 
41  Limited Partnerships Act, s 3. 
42  Section 11. 
43  Sections 9–10. 
44  The primary example being the Companies Act 1993. 
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limited partnerships are a relatively recent development, having been introduced  

in 2008. This means that both ordinary New Zealanders and their advisers will generally 

be more comfortable carrying out transactions through companies rather than  

through limited partnerships. Additionally, there is less judicial guidance on the  

proper administration of limited partnerships, potentially creating a greater risk of 

expensive and uncertain litigation.  

The details of the comparison between companies and limited partnerships are 

ultimately of less importance than the fact that they are broadly comparable.  

That some Māori authorities can minimise their tax liability by arranging their affairs in 

a particular way is a problem not because it incentivises the use of riskier corporate 

forms, but because doing so creates inequity between Māori authorities that use 

companies and those that use limited partnerships. If limited partnerships had no 

merits for Māori authorities, one option to remedy the inequity would be to prohibit 

Māori authorities from using this type of entity (just as Māori authorities cannot 

incorporate look-through companies). However, that would prevent limited 

partnerships from being used where they can be justified for non-tax reasons.  

Likewise, if companies had little merit, then Parliament could rely on Māori authorities 

switching to using limited partnerships. That too would be undesirable. Parliament 

should, therefore, ensure there is parity between the tax treatment of the two 

corporate forms.  

B   Two Alternative Solutions 

As explained above, the reason why Māori authorities often accumulate excess  

MACs is that they receive more tax credits from their subsidiary companies than  

they can pass on to their members. This situation is analogous to a bath, where  

the flow of water through the taps is greater than that through the plughole.  

A solution, as recommended by the Tax Working Group, is to turn the taps down,  

by requiring wholly owned subsidiaries of Māori authorities to pay income tax at  

only 17.5 per cent.45 One alternative is to increase the flow through the plughole,  

                                                        
 
45  Tax Working Group, above n 24, at 17. 
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by repealing the rule that restricts the number of MACs passed on to 17.5 per cent  

of the total value of distribution.46 

There is an apparent simplicity to this alternative. In the example above concerning  

Ngā Tahi, the Māori authority’s subsidiary received $100,000 in profit. It passed on 

$72,000 as a dividend to the authority along with 28,000 in imputation credits.  

The imputation credits were converted into MACs in the hands of Ngā Tahi, which 

satisfied its own tax liability by paying 17,500 of those credits to Inland Revenue.  

It paid each of its members $720 in cash but could pass on no more than 152.73 MACs 

to each, leaving it with 12,727 unusable credits. Had the restriction on the ratio of  

cash to tax credits been repealed, all 28,000 MACs available could be distributed.  

Each member would therefore receive $720 in cash and $280 in tax credits, and  

would incur a tax liability of $175. That tax liability could be met using the tax credits 

with the remaining tax credits refunded, resulting in a total after tax income of $825 — 

just the same as if the Māori authority had used a limited partnership, as in the  

Ngā Rua example. 

The difference between this solution and the Tax Working Group’s proposal is the 

compliance and administration costs. The restriction on the ratio of cash to tax credits 

is intended to ensure that members of Māori authorities with annual incomes between 

$14,000 and $48,000 owe no additional tax as a result of receiving a distribution from 

the Māori authority — and nor are they owed a refund. Repealing this rule would  

result in many more New Zealanders having to file tax returns and Inland Revenue 

having to refund them approximately twelve cents for every dollar received from a 

Māori authority. In short, the Māori authority regime would no longer act as a 

withholding system. 

By way of comparison, the Tax Working Group’s proposal actually reduces the 

compliance burden for Māori authorities and their wholly owned subsidiaries.  

Under the current system, as wholly owned subsidiaries of Māori authorities are  

taxed at a different rate from their parent company, a degree of reconciliation is 

                                                        
 
46  That is, by removing any reference to Māori authority distributions from the ITA, s OA 18(2). 
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necessary, for it makes a significant difference whether income or expenses can be 

attributed to the parent or the subsidiary. This would become less important if both 

entities were to be taxed at the same rate. 

A second alternative is to merely rely on Māori authorities to transfer Māori land to 

their subsidiary companies so that those companies may qualify as Māori authorities 

themselves. If the tax savings that arise from doing so are significant, it would appear 

to be rational for Māori authorities to take this step. However, the reason why land is 

so important in Māori culture is because of the connection that people have to  

the land. It may be contrary to the cultural significance of land if corporate groups  

with a Māori authority parent sought to manipulate the ownership of land purely to 

achieve commercial ends. The Tax Working Group’s proposal would allow the  

value of land in Māori culture to be preserved, because any dealings with land 

otherwise entitling a taxpayer to elect to become a Māori authority would stem from 

genuine cultural and social connections to the land, rather than the pursuit of profit. 

C   Special Treatment? 

A significant issue with the Tax Working Group’s proposal is that it may be  

considered to be discriminatory on the basis that it provides preferential treatment  

for Māori. This issue has been raised on previous occasions when the Māori authority 

regime was amended, such as in the early 2000s.47 Chen Palmer, for example, posited 

that providing tax concessions to commercial entities merely because they were  

owned by Māori was discriminatory on the grounds of race or ethnic origin. 48  

The firm argued that this was in breach of the New Zealand Bill of Rights Act 1990 and 

the Human Rights Act 1993.49 This argument was made specifically in relation to a 

proposal to include wholly owned subsidiaries of Māori authorities within the proposed 

                                                        
 
47  See Inland Revenue Department and the Treasury Taxation (Annual Rates, Maori Organisations, 

Taxpayer Compliance and Miscellaneous Provisions) Bill: Officials’ Report to the Finance and 
Expenditure Committee on Submissions on the Bill (November 2002) vol 2 at 9. 

48  At 9. Chen Palmer is a New Zealand law firm which specialises in Employment and Public Law. 
49  Section 19(1) of the New Zealand Bill of Rights Act 1990 provides for freedom from discrimination 

on the grounds of discrimination contained in the Human Rights Act 1993. Section 21 of the  
Human Rights Act provides for the prohibited grounds of discrimination. The two Acts work in 
tandem in this sense. 
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definition of “Māori authority”. That would have had an identical effect to the  

Tax Working Group’s more recent proposal.  

The official response to this argument was that tax concessions were granted to  

Māori authorities due to the constraints imposed on them. 50  As noted above,  

Māori authorities typically pursue a wider range of goals than most commercial 

entities. They also tend to hold Māori land, which cannot easily be sold or used to  

raise capital — for example, as security for a mortgage. Further, there are often 

restrictions on how members of a Māori authority may dispose of their interests in  

the assets of the authority. Therefore, the official view was that the sharing of a 

common ethnic tie was merely incidental, and not a dominant reason for the tax 

concessions. 

This debate is likely to be revisited in the event that the Tax Working Group’s proposal 

is considered by Parliament. That said, Chen Palmer’s critique and the official response 

appear to be more concerned with the discriminatory effect of the Māori authority 

regime itself, rather than the proposal to extend the lower income tax rate to  

wholly owned subsidiaries of Māori authorities. Even if the overall regime is 

discriminatory, it is hard to see how the Tax Working Group’s proposal could make  

this discrimination worse, as Māori authorities can presently avail themselves of  

more advantageous tax treatment by establishing their subsidiaries as limited 

partnerships (which was not the case in 2002). Indeed, the intent of the proposal is  

to remedy an inequity between Māori authorities that arrange their affairs in this way 

and those that do not.  

In other respects, the claim that the Māori authority regime is discriminatory on the 

basis of race is worthy of further investigation. Parliament should hardly be concerned 

with a minor issue, such as the tax treatment of wholly owned subsidiaries of Māori 

authorities, if the entire regime needs to be reformed.  

                                                        
 
50  Inland Revenue Department and the Treasury, above n 47, at 9–10. 
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The official response given almost two decades ago suggests that the regime does not 

provide for a difference in tax treatment for Māori authorities because their members 

are Māori, but because their incomes tend not to fall within the top marginal income 

tax bracket. However, this is only part of the rationale for the regime. It was also 

intended to provide concessionary treatment for Māori land, because land plays a 

central role within Māori culture and is a significant part of the redress provided by the 

Crown for historical wrongs. The Māori authority regime is not merely a targeted 

withholding mechanism for those with lower incomes; if it were, Parliament would 

presumably have permitted a wider range of entities to avail themselves of the 

scheme’s benefits, and not only those entities that — with a few exceptions — hold 

Māori land. In short, the regime is not meant to be entirely neutral in its application. It 

deliberately discriminates in favour of Māori values and interests. 

Perhaps that too can be justified. Section 19 of the New Zealand Bill of Rights Act,  

which provides for freedom from discrimination, is not absolute. As with all rights and 

freedoms affirmed by the New Zealand Bill of Rights Act, it is subject to “such 

reasonable limits prescribed by law as can be demonstrably justified in a free and 

democratic society”.51 Arguably, both the present regime and the Tax Working Group’s 

proposal for its extension can be demonstrably justified. Improving the taxation of 

wholly owned subsidiaries of Māori authorities would mean that more funds would be 

available for their commercial expansion. As a result, the size of Māori authority 

corporate groups could grow significantly over time, and these corporate groups would 

be able to continue making funds available for the benefit of the Māori community. 

This would also improve the equity of New Zealand society generally, given the 

disparities that presently exist between Māori and other groups.  

Moreover, s 19 also states that “[m]easures taken in good faith for the purpose of 

assisting persons or groups of persons disadvantaged because of discrimination …  

do not constitute discrimination”.52 Insofar as the Māori authority regime seeks to 

remedy past injustices, the fact that it provides concessions to some New Zealanders 

                                                        
 
51  New Zealand Bill of Rights Act, s 5. 
52  Section 19(2). 
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and not others is not contrary to the New Zealand Bill of Rights Act. Therefore, this 

issue alone is certainly not a sufficient reason to refrain from proceeding with the  

Tax Working Group’s recommendation.  

D   Māori Authorities and Charities 

The difference in tax treatment between Māori authorities and other types of entity 

may be justified, but the difference between the tax treatment of subsidiary companies 

and other types of subsidiary lacks any principled rationale. There is, however, another 

reason why this flaw in the Māori authority regime should be remedied: it is 

inconsistent with the tax treatment of charities. 

In their advice to the Tax Working Group, Inland Revenue and the Treasury wrote:53 

… it is arguable that subsidiaries of Māori authorities should also be able to 

access the same tax rate as its ultimate economic owners. By way of 

comparison, wholly owned commercial subsidiaries of charities are able to 

access the same tax rate as their parent entity …  

Charities are exempt from income tax, and so are their wholly owned subsidiaries — 

even if the subsidiary is a company carrying on a business.54 This is because any profit 

made by the subsidiary must be reinvested or used in pursuit of charitable purposes.55 

Unlike charities, Māori authorities do not receive a total exemption from income tax. 

The lower tax rate reflects the considerations discussed above: the importance of 

Māori land; the low incomes of members of Māori authorities; and the need to 

minimise compliance and administration costs. Income from subsidiaries of Māori 

authorities may either be reinvested or passed on to the parent authority for its use, 

just as is the case for charities. But if wholly owned commercial subsidiaries of charities 

                                                        
 
53  Inland Revenue Department and the Treasury, above n 9, at 5. 
54  See generally ITA, ss CW 41–CW 43, which exempt specific income of charities from income tax. 
55  There is extensive case law and debate in New Zealand about what constitutes a “charitable 

purpose”, but that is not within the scope of this article. 
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are tax exempt like their parent entity, why are wholly owned subsidiaries of Māori 

authorities not entitled to the same reduced tax rate as their parent entity? 

One response is that subsidiary companies of Māori authorities should continue to  

pay tax at 28 per cent because “the lower entity rate would confer a competitive 

advantage and distort competitive neutrality”. 56  However, if this is true of wholly 

owned subsidiaries of Māori authorities, the same can be said of wholly owned 

commercial subsidiaries of charities. Relevantly, the Tax Working Group also rejected 

the suggestion that competitive neutrality should mean that subsidiaries of charities 

should not be tax exempt. This is despite some charities engaging in extensive 

commercial activity: for example, the Sanitarium Health and Wellbeing Company has 

previously made profits of almost $200 million, which were exempt from tax as the 

company is owned by a charitable organisation.57 Ultimately, the Tax Working Group 

took the view that, so long as these profits were indeed being used for charitable 

purposes, the large profits made by charities should not be a concern.58 Accordingly, 

the fact that subsidiaries of Māori authorities compete with other companies should 

also not be a sufficient justification for permitting the current inequity between  

Māori authorities from being remedied. 

V   Implementation 

A   Legislative Change 

Implementing the Tax Working Group’s proposal would be feasible but would require 

legislative change. This section discusses what that change might look like. 

The ITA and the Tax Administration Act 1994 (TAA) contain various provisions which 

have adequately provided for the Māori authority regime so far — with the exception 

of the issue of accumulating excess MACs. Both Acts demonstrate a thorough 

                                                        
 
56  Inland Revenue Department and the Treasury, above n 9, at 4. 
57  Christopher Adams “Sanitarium safe from charity crackdown” The New Zealand Herald (online ed, 

New Zealand, 23 February 2015). 
58  Tax Working Group, above n 27, at 121. 
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consideration of the issues that may otherwise arise under the regime. An example is  

s HF 3 of the ITA. This provision illustrates legislative recognition that there are ways 

the Māori authority rules could be used to benefit taxpayers not genuinely entitled to 

the benefit of the regime. As the Māori authority regime is closely based on the 

imputation system used by companies, the most common methods of conferring 

benefits on unintended persons would be through joint business activities with  

other taxpayers, 59  and the use of tax losses. 60  For this reason, s HF 3 restricts  

Māori authorities from amalgamating or operating as part of a consolidated group  

with companies that are not themselves Māori authorities. 

In addition, s GB 43(2) of the ITA provides that the Commissioner of Inland Revenue 

has the power to decide whether a Māori authority must reduce the value of MACs  

it can pass on. This wide scope of power conferred on the Commissioner can be  

used to address any unintended mischief that may be perpetrated through Māori 

authorities. Because there are currently extensive legislative provisions for the taxation 

of Māori authorities, in the event that the Tax Working Group’s proposal is accepted, 

only a minor amendment would be necessary. 

The key change would be to enact a provision providing that wholly owned subsidiaries 

of Māori authorities are eligible to elect to be a Māori authority. This would necessitate 

a change to the list of entities eligible to elect to become a Māori authority in s HF 2 of  

the ITA. This amendment could be achieved by the insertion of a subsection (2)(e) in  

s HF 2, for example:61 

(e)   A company that, — 

(i)  is a wholly owned subsidiary of a Māori authority. 

Apart from the recommended amendment, the Māori authority regime would operate 

in the same manner. Where legislation makes reference to a Māori authority, this will 

                                                        
 
59  ITA, s HF 3(2). 
60  Section HF 3(3). 
61  The way this article sets out the proposed amendment to s HF 2 best complies with the current 

structure of s HF 2. 
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apply to both the parent authority and to any of its subsidiaries which are also  

Māori authorities in their own right. 

There are two further benefits of implementing the Tax Working Group’s proposal  

in this way, rather than by enacting a new provision, providing that the benefits  

enjoyed by Māori authorities are available to their wholly owned subsidiaries. First, 

where the parent company in a Māori authority corporate group ceases to be eligible 

to be a Māori authority, this ineligibility will automatically extend to any wholly owned 

subsidiaries. This may incentivise all entities within Māori authority corporate groups 

to ensure that the parent company continues to comply with its obligations under  

the regime. However, this creates a risk that a wholly owned subsidiary could lose its 

Māori authority status as a result of its parent authority ceasing to be eligible in 

circumstances where the wholly owned subsidiary had no real ability to avoid the event 

that gave rise to the parent company’s ineligibility. On balance, this would be a  

cost worth imposing on Māori authority corporate groups. To some extent, it would 

likely reduce the extent to which Inland Revenue will need to police groups of 

companies operating with a Māori authority parent, as all parts of the group have an 

interest in self-regulating. 

Secondly, implementing the Tax Working Group’s proposal through the recommended 

change will assist Inland Revenue by reducing the potential administration costs.  

In addition to being eligible under s HF 2 of the ITA, the entity must also elect, under  

s HF 11, to become a Māori authority. This means that, in order to become a Māori 

authority, a wholly owned subsidiary of a Māori authority will need to make an election. 

Since the election must be notified to the Commissioner,62 Inland Revenue will more 

readily have a record of all wholly owned subsidiaries of Māori authorities who are 

within the scope of the regime. Without this mechanism, the cost of administering the 

Māori authority regime would increase given that Inland Revenue would need to do 

extra work to ensure that it keeps track of every wholly owned subsidiary that is within 

the scope of the regime. In addition, this mechanism decreases the likelihood of  

                                                        
 
62  See generally s HF 11. 



Muzariri & Adams [2020] 7 Te Tai Haruru: Journal of Māori and Indigenous Issues 

 

 

 
 

138 

tax avoidance behaviour which may otherwise be engaged in through contrived 

arrangements designed to receive the benefits of being a wholly owned subsidiary of a 

Māori authority while not being genuinely eligible. 

In summary, s HF 2 of the ITA is the optimal provision through which to implement the 

Tax Working Group’s proposal, as it entails minimal disturbance to other provisions of 

the ITA and the TAA. Implementing the proposal by inserting a subsection (2)(e),  

as suggested above, also imposes an obligation on eligible wholly owned subsidiaries 

to elect to enter into the regime if they intend to receive the benefits afforded by it. 

This effectively creates a registration process which aids Inland Revenue in keeping 

track of the number of Māori authority entities currently within the scope of the 

regime. Such a system would not exist if wholly owned subsidiaries of Māori authorities 

automatically received the benefit of the regime by virtue of their parent entity’s 

status, without the need to make an election. 

B   Transitional Considerations 

Given the significant increase in MACs held by Māori Authorities,63 it is likely that many 

Māori authorities will have excess MACs remaining in their MACAs at the time the  

Tax Working Group’s proposal is implemented. The government will need to address 

this.  

The most desirable solution would be for the government to allow Māori authorities  

to pass remaining MACs on to their members without the requirement of attaching the 

MACs to a distribution (as is normally the case). This solution would be temporary 

because it should only apply to MACs held at the time the Tax Working Group’s 

proposal is implemented, and not to subsequent MACs received by a Māori authority, 

as the problem of excess MACs would then cease to exist. In this way, it acts as a 

transitional provision. A failure to provide such a provision may create an incentive for 

                                                        
 
63  See Inland Revenue Department and the Treasury, above n 9, at 4–5. 
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Māori authorities to look for novel ways to use these excess MACs, which may 

constitute avoidance — although it is not clear how this could be achieved.  

Permitting a one-off distribution of excess credits would mean that in the year that  

the proposal is implemented, Inland Revenue would likely have to process a larger-

than-usual number of refunds. This would create a cost to the Crown of approximately 

$250 million, amounting to the present value of excess MACs held by Māori authorities. 

If Parliament is unwilling to permit this, that would blunt the effect of the proposal  

as the issue of excess MACs is the primary reason for the proposed change in the  

first place. 

C   The Ancillary Issue of RWT 

This article has noted previously that the unique manner in which Māori authorities are 

subject to income tax effectively operates as a withholding system. That is, Māori 

authority distributions generally include tax credits (MACs) that satisfy the amount of 

tax owing as a result of the distribution. Members of Māori authorities consequently 

receive only the cash component of the distribution. So long as a member’s annual 

income is between $14,000 and $48,000, the member will generally not owe any 

additional tax on the distribution nor will they be entitled to a refund.  

In the Ngā Tahi example, members of the Māori authority do not actually receive  

$720 in cash and $152.73 in tax credits; the tax credits are withheld by the authority 

and paid to Inland Revenue in satisfaction of the member’s tax liability. If the member 

has an annual income above $48,000, Ngā Tahi is obligated to withhold the tax credits 

and a share of the cash payment, just as employees receive only their wages after tax 

has been deducted at source. This obligation to withhold is known as a RWT obligation.  

The Māori authority must pay RWT on a monthly basis.64 Assuming the distribution is 

more than $200, the rate of RWT withheld will be 17.5 per cent, unless the Māori 

authority does not have a record of the recipient’s IRD number. In such cases,  

                                                        
 
64  ITA, s RE 21(7). 
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the rate of RWT withheld will be 33 per cent (the default RWT rate).65 Curiously, even 

if the Māori authority knows that one of its members has an annual income below 

$14,000 or above $48,000, the rate at which RWT is withheld is still 17.5 per cent;  

in these cases, the member must apply for a tax refund or pay additional tax at the end 

of the financial year. 

There are at least two benefits to the Māori authority regime operating as a 

withholding system in this way. First, it benefits the Māori authority members,  

whose tax liability as a result of the distribution is already satisfied before they  

receive it. This eliminates any compliance burden on their part as they do not need to 

interact with the tax system directly. Secondly, this system benefits Inland Revenue.  

By imposing the obligation to withhold RWT on the Māori authorities, Inland Revenue 

needs only to deal with tax returns for Māori authorities themselves, rather than  

tax returns for both Māori authorities and their members, which would impose a 

greater administrative burden. 

However, one consequence of the 33 per cent default rate of RWT is potential  

over-taxation. Māori authority members at a marginal income tax rate of 17.5 per cent 

whose IRD number is not known to the authority would, for instance, be subject to 

over-taxation of 15.5 per cent. Furthermore, this over-taxation may not be due to any 

failing of Māori authority members. Members may fail to provide their IRD numbers to 

a Māori authority for justifiable reasons.66 For instance, they could be minors whose 

parents are unaware that they can apply for an IRD number on behalf of their child. 

Members may also reside overseas, meaning that they may perceive a New Zealand 

IRD number to be of limited use to them and thus may not provide it. To this extent, 

their income will be overtaxed.67 

If the default RWT rate were changed to 17.5 per cent, as the Tax Working Group 

considered, a potential issue of tax evasion could arise. To the extent that a Māori 

                                                        
 
65  Schedule 1, pt D, cl 6. 
66  Chapman Tripp “Taxation of Māori authorities” Te Pūrongo Ture (New Zealand, May 2019). 
67  Tax Working Group, above n 27, at 105, n 63. This notion is also supported by practitioners that 

regularly work with Māori authorities and their members. 
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authority member’s marginal income tax rate is above 17.5 per cent, the member may 

potentially reduce their tax liability by deliberately failing to provide the Māori 

authority with their IRD number.68 However, if Inland Revenue continues to implement 

adequate reporting and compliance mechanisms, it is unlikely that evasion of this 

nature should be a significant issue. Examples of reporting and compliance mechanisms 

include the requirements for Māori authorities to: 

• give a notice of amounts distributed to each member who receives a taxable 

distribution;69 

• file returns in respect of taxable income every year;70 

• file returns in relation to their MACA;71 and 

• provide evidence in respect of MACs, such as an RWT withholding certificate 

for the amount of any RWT withheld on distributions made by it.72 

Given that most Māori authority members are taxed at a marginal income tax rate of 

17.5 per cent, the number of Māori authority members who are affected by this issue 

is fairly small. In general, the Māori authority regime does not serve those on higher or 

lower incomes well. A more substantial reform could include withholding tax on  

Māori authority distributions at the recipients’ own marginal rates. That would rely on 

members providing their details and estimating their annual income for the year. If this 

were to occur, the incentive created by imposing a 33 per cent default RWT rate  

would be more clearly justified. Presently, however, it is not clear that the cost of the 

higher default RWT on those who fail to provide their details for justifiable reasons 

outweighs the benefits that this rule provides. 

 

                                                        
 
68  This issue has also been considered in the past, albeit in relation to the decision to change the  

Māori authority tax rate from 25 per cent to 19.5 per cent in 2003. 
69  Tax Administration Act 1994 [TAA], s 31. 
70  Section 57. 
71  Section 69B. 
72  Section 78D(c). 
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VI   Conclusion 

The Māori authority regime recognises the unique role of land in Māori culture and 

New Zealand society more generally. It ensures that Māori land, including land 

returned as part of a settlement for breaches of the Treaty of Waitangi, is not subject 

to unduly burdensome rates of tax. This is especially appropriate because members of 

Māori authorities tend to have comparatively low incomes. 

However, under the current regime, wholly owned subsidiaries of Māori authorities are 

not automatically entitled to the benefit of the regime unless they qualify as  

Māori authorities themselves. Taxable income received by subsidiary companies of 

Māori authorities is thus taxed at 28 per cent. Imputation credits for the amount of  

tax paid by a subsidiary company can be passed on to the parent authority, which can 

use the credits to satisfy its own tax liability (17.5 per cent of its taxable income). If the 

Māori authority wishes to distribute its earnings to its members, it may also attach 

MACs to this distribution, subject to various restrictions. The effect is that Māori 

authorities with subsidiary companies are accumulating excess credits that cannot be 

used or passed on to members without violating the restrictions. 

This creates an incentive to use alternative corporate structures, such as limited 

partnerships. Taxable income received by a limited partnership is taxed at the rate of 

its parent, which in the case of Māori authorities is 17.5 per cent. Members of  

Māori authorities who use limited partnerships stand to receive a larger after-tax 

distribution compared to those that incorporate subsidiary companies. Not only is this 

inequity not what Parliament intended, the use of limited partnerships may also come 

at the cost of commercial sensibility, given that such structures are more complicated 

than is generally necessary. 

The Tax Working Group’s proposal to remedy this problem by extending the Māori 

authority tax rate to wholly owned subsidiaries is advantageous for several reasons.  

It eliminates the inequity created by the accumulation of excess MACs. This allows the 

funds to be used for purposes beneficial to the Māori authority, its corporate group,  

its community and wider society. Moreover, unlike various alternative proposals,  
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it would simplify the taxation of Māori authorities, rather than making this issue more 

complicated. Only a minor legislative change would be required: adding “wholly owned 

subsidiaries of a company that is a Māori authority” to the list of entities that can elect 

to be treated as a Māori authority. 

The proposal is likely to result in a renewal of debates over whether the Māori authority 

regime as a whole is justified. In the early 2000s, arguments about the regime’s 

preferential treatment of Māori influenced the decision not to extend the benefits of 

the regime to wholly owned subsidiaries of Māori authorities. However, whatever the 

merits of the regime — a debate which cannot be avoided by downplaying the fact that 

the regime explicitly aims to protect Māori land ownership — this does not provide a 

rationale for not proceeding with the Tax Working Group’s proposal. Indeed, allowing 

wholly owned subsidiaries to benefit from the tax treatment of their Māori authority 

parent is consistent with how charities are taxed in New Zealand. 

Less clear-cut is the ancillary issue of the default rate of RWT that should be applied 

where a member of a Māori authority does not provide their IRD number to the 

authority. There are also arguments either way for what should happen to the excess 

MACs that have accumulated up until now: either the Crown must keep the tax that 

these credits represent; or it must provide this money to Māori authority members as 

credits or refunds. At the time of writing, these issues have been considered for 

inclusion in the government’s Tax Policy Work Programme but do not appear to be a 

priority.73 It remains to be seen whether the government proceeds to implement this 

commendable reform in the future. 

                                                        
 
73  New Zealand Government The Government’s response to the recommendations of the Tax Working 

Group (17 April 2019) at 3. 
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Mōku anō ēnei rā: The End of Life Choice Act  

and its Compliance with Te Tiriti o Waitangi 

Paula Lee* 

I   Introduction 

Assisted dying has always been a controversial topic, having long been accused of 

contributing to the normalisation of suicide and clashing with religious beliefs and 

cultural practices. Some fear it could be particularly detrimental to disabled people, the 

elderly, and the vulnerable, putting pressure on them to consider assisted dying in 

order to avoid feeling they are burdens. It has also been criticised for “leav[ing] grey 

areas between terminal illness and chronic conditions”.1 To date, four bills have been 

proposed to New Zealand’s Parliament on assisted dying, two of which were 

successfully introduced and considered by the House.2 The latest of these bills has 

passed its Third Reading, received the Royal Assent, and will be going to referendum 

later this year.3 This is the furthest that such a bill has progressed. However, whilst 

there are valid arguments for supporting the establishment of a euthanasia regime, 

particularly when one considers (patient) autonomy to be of paramount importance, 

there is good reason to hold this statute back to some degree.  

This article will argue that, currently, the End of Life Choice Act 2019 (ELCA) is not 

compliant with te Tiriti o Waitangi. Compliance is crucial because death is an extremely 

tapu concept to Māori. Part II provides a brief overview of the ELCA and public  

 

                                                        
 
*  This article was first written for the Contemporary Tiriti/Treaty Issues elective paper (LAWPUBL 422) 

at the University of Auckland. I would like to thank my lecturer, Tracey Whare, for her support, 
alongside Jayden Houghton and his editing assistants for their helpful feedback. 

1  Wendi Wicks “New Zealand's euthanasia bill is a step into the unknown for disabled people”  
The Guardian (online ed, London, 14 November 2019). 

2  Death with Dignity Bill 1995 (not introduced); Death with Dignity Bill 2003 (37-1); End of Life Choice 
Bill 2012 (withdrawn from ballot in 2013); and End of Life Choice Bill 2017 (269-3). See also  
New Zealand Parliamentary Service Assisted Dying: New Zealand (Parliamentary Library Research 
Paper 2018/06, 20 December 2018) at 1–2. 

3  See New Zealand Parliamentary Service, above n 2, at 1; and “End of Life Choice Bill”  
(27 November 2019) New Zealand Parliament <www.parliament.nz>. See also Wicks, above n 1. 
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perceptions of assisted dying. Part III discusses the omission of any mention of  

te Tiriti in the Act, let alone any attempt at compliance — a potential breach of  

Article 3 of te Tiriti. It shows that the ELCA does not comply with the  

principles of the Treaty of Waitangi. It also explains how the Act fails to properly  

provide for the inconsistency between assisted dying and tikanga Māori — a breach of 

Article 2 of te Tiriti. This is not to say that assisted dying should not be legalised. It is 

simply that the ELCA should not progress without properly addressing Māori concerns. 

Part IV argues that assisted dying can become a procedure acceptable in tikanga Māori 

through an individualised interpretation of mana motuhake (self-determination and 

autonomy). Part V lays out several recommendations to make the ELCA more compliant 

with te Tiriti. 

Throughout the article, I use “Treaty” to refer specifically to the English version of  

te Tiriti. This is because the terms of the Treaty are weaker than te Tiriti and the Treaty 

principles are a Western creation. Though the Treaty principles are simplistic and 

detract from te Tiriti’s literal interpretation, the Act does not even meet this lower bar. 

II   Background 

Introduced by David Seymour MP of the ACT Party, the ELCA is intended to “give 

persons who have a terminal illness and who meet certain criteria the option of lawfully 

requesting medical assistance to end their lives”.4 Assisted dying is defined as “the 

administration by an attending medical practitioner or an attending nurse 

practitioner”, or “the self-administration by the person”, of “medication to relieve  

[the person’s] suffering by hastening death”.5 

The End of Life Choice Bill (ELCB) attracted approximately 40,000 submissions — “the 

highest number of submissions a select committee [had] ever received”, indicating  

 

 

                                                        
 
4  End of Life Choice Act 2019, s 3. 
5  Section 4.   
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“the significance of this complex issue to so many New Zealanders”.6 Although around 

90 per cent of the submissions that “contained a discernible view” were against  

the Bill itself, and only approximately 8.5 per cent supported it,7 the majority of the 

general population actually supports the legalisation of assisted dying, and this number 

is increasing. 8  A 2018 Newshub Reid Research poll showed that approximately  

71 per cent of the country supported passing a euthanasia law,9 up from 66 per cent in 

a 2015 Curia Market Research poll10 and 57 per cent in 2013.11 Some submissions by 

those who were seriously ill, as well as their families, commented on how having this 

option would save them from intense suffering in the future.12 The ELCA would operate 

on a compassionate level by averting such “unbearable suffering and indignity”,  

which has often been described as “inhumane” and even “the equivalent of torture”.13 

But, perhaps more importantly, it would allow people to exercise bodily autonomy and 

to die with dignity. Assisted dying provides people with choice. Not only do many 

supporters consider “individual autonomy and self-determination” as “foundations of 

modern New Zealand society”, some even see the option of assisted dying as a human 

right.14 

In addition to the frequently-cited reasons for opposition and hesitation — such as 

preserving the sanctity of life, the difficulty of discerning coercion and full mental 

capacity, and the potential normalisation of suicide — there were also strong cultural 

concerns. Submissions cited inconsistencies with tikanga Māori, breaches of te Tiriti, 

and additional detriment to Māori and Pasifika communities who already experience 

high suicide rates and prejudice within the healthcare system.15  

                                                        
 
6  Justice Committee “End of Life Choice Bill hearings to begin 21 May 2018” (press release,  

16 May 2018). See also New Zealand Parliamentary Service, above n 2, at 2. 
7  End of Life Choice Bill (269-2) (commentary) [ELCB commentary], at 10. 
8  New Zealand Parliamentary Service, above n 2, at 9. 
9  Emma Hurley and Lloyd Burr “Newshub poll: Most New Zealanders support euthanasia” (3 February 

2018) Newshub <www.newshub.co.nz>. 
10  New Zealand Parliamentary Service, above n 2, at 10. 
11  At 10. 
12  ELCB commentary, above n 7, at 13. 
13  At 15. 
14  At 14. 
15  At 19. 
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III   The ELCA’s compliance with Te Tiriti 

The ELCA is not compliant with te Tiriti. First, it contains no clause expressly providing 

for te Tiriti concerns, let alone any mention of te Tiriti. Secondly, the Act does not even 

comply with Treaty principles, which set lower standards than te Tiriti itself. Finally, the 

Act is inconsistent with tikanga Māori and the value that Māori place on the collective. 

I will address each of these concerns in turn. 

A   Absence of a Treaty Clause 

Many pieces of relatively recent New Zealand legislation make some reference to the 

Treaty, or at least its principles.16 However, the ELCA has no Treaty clause and does not 

refer to te Tiriti at all. Disappointingly, the Waitangi Tribunal recently found in its 

Hauora Report on Stage One of the Health Services and Outcomes Kaupapa Inquiry that 

“the legislative, strategy and policy framework that administers the primary health care 

sector … fails to consistently state a commitment to achieving health equity outcomes 

for Māori”.17 

Although the Crown has “social policy responsibilities toward Māori under Article 3  

[of te Tiriti]”, 18  the ELCA fails to comply with them. Article 3 sets out that “the 

Government … will protect all the ordinary people of New Zealand and will give them 

the same rights and duties of citizenship as the people of England”.19 Although Māori 

are overrepresented in “terminal illness and chronic sickness rates”20 which “suggest 

strongly that Māori will be disproportionately affected by the availability of a regime  

of euthanasia”, the ELCA fails to include provisions which address such issues. 21  

                                                        
 
16  See, for example, Resource Management Act 1991, s 8; Oranga Tamariki Act 1989 (Children’s and 

Young People’s Well-being Act 1989), s 7AA; Marine and Coastal Area (Takutai Moana Act) 2011,  
s 7; and Heritage New Zealand Pouhere Taonga Act 2014, s 7. 

17  Waitangi Tribunal Hauora Report on Stage One of the Health Services and Outcomes Kaupapa 
Inquiry (Wai 2575, 2019) [Wai 2575 Report] at xiii. 

18  Sophie Bateman and Anna Bracewell-Worrall “Lawyers denounce End of Life Choice Bill as ‘threat 
to Māori’” (9 April 2019) Newshub <www.newshub.co.nz>.  

19  IH Kawharu “Appendix” in Michael Belgrave, Merata Kawharu, and David V Williams (eds)  
Waitangi Revisited: Perspectives on the Treaty of Waitangi (Oxford University Press, Melbourne, 
2005) 388 at 392. 

20  Bateman and Bracewell-Worrall, above n 18. 
21  Supplementary Order Paper 2019 (384) End of Life Choice Bill (269-2) (explanatory note) at 4. 
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This precludes Māori from having the same rights as those with “greater resources, 

access and social capital”.22 Coupled with inadequacies in cultural safety and funding, 

which “actively disadvantage Māori primary health organisations and providers”, this 

failure could even be recognised as an indication of the institutional racism faced by 

Māori within the healthcare system.23 

Socioeconomic factors, which are known to have great impacts on Māori health 

inequity as “cumulative effects of colonisation”, 24  have also been shown in other 

jurisdictions to influence a person’s choice to end their life or not. A 2018 report on  

the Oregon Death with Dignity Act 1997 (DWDA) showed that the majority of  

DWDA deaths were persons on Medicare or Medicaid insurance, suggesting lower 

income brackets.25 This is particularly troubling information in light of Māori being 

disadvantaged across all socioeconomic indicators, including income, unemployment, 

education, rented accommodation and household crowding, as well as facing racial 

discrimination.26 With no reference to te Tiriti, and bearing in mind the “severity and 

persistence of [Māori] health inequity”,27 the ELCA fails to take any substantial steps to 

achieve Māori health equity in this area. This is not compliant with Article 3 of te Tiriti.  

During the In Committee debate of the ELCB on 25 September 2019, amendments 

proposed by Alfred Ngaro MP and Harete Hipango MP of the National Party to add a 

Treaty clause into the ELCB were quickly ruled out for relating to an already-debated 

part of the Bill. 28  Mr Seymour dismissed the notion of Treaty clauses to address  

cultural competency in the ELCB on the basis that such provisions would imply that 

medical professionals would not be “expected to carry out duties of cultural 

competency in other settings”.29  

                                                        
 
22  Bateman and Bracewell-Worrall, above n 18. 
23  Wai 2575 Report, above n 17, at 156 and 151. 
24  At 20. 
25  Oregon Public Health Division, Center for Health Statistics Oregon Death with Dignity Act: 2018 Data 

Summary (Oregon Health Authority, February 2019) at 6. 
26  Ministry of Health “Ngā awe o te hauora: Socioeconomic determinants of health” (2 August 2018) 

<www.health.govt.nz>. 
27  Wai 2575 Report, above n 17, at 151. 
28  (25 September 2019) 741 NZPD (End of Life Choice Bill – In Committee). 
29  (25 September 2019) 741 NZPD (End of Life Choice Bill – In Committee, David Seymour). 
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I do not agree with Mr Seymour — Treaty references in legislation are important. 

Matthew Palmer notes that they serve both symbolic and instrumental value. 30  

Palmer argues that symbolism legitimises the constitutional Māori-Crown relationship 

and is “the most important, and most undervalued, function of legislation”.31 However, 

it is difficult to see symbolism as the “most” important function given that many Treaty 

clauses (when actually present) are more comparable to vague, tokenistic gestures. 

Indeed, many such clauses require mere consideration of Treaty principles, or are 

limited to the consultation, contribution or participation of Māori.32 

Genuine avenues for Māori to have effective influence or decision-making power are 

rare. The Waitangi Tribunal’s analysis of the s 4 Treaty clause in the New Zealand  

Public Health and Disability Act 2000 gives substance to this notion (at least, in the 

health sector).33 Despite the provision of “mechanisms to enable Māori to contribute 

to decision making on, and to participate in the delivery of, health and disability 

services”,34 the Tribunal found that the Treaty clause has not allowed Māori “as Treaty 

partners to be fully involved in the co-design, control, or delivery of the primary  

health care system” and, thus, “proved ineffective in practice”.35 

Without Treaty references, Parliament can too easily forgo its obligations under te Tiriti 

to Māori and, sadly, it cannot be trusted to proactively act in good faith, particularly 

considering its history of oppression and repeatedly failing Māori. Parliament’s 

irresponsibility is illustrated by two rather recent examples: the closure of Napier 

Hospital, the establishment of which had been a term of the Ahuriri land transfer, 

without consulting Ahuriri Māori; and the disestablishment of Te Kete Hauora, the 

Māori health business unit, in 2016 — an incident described by Janice Kuka,  

                                                        
 
30  Matthew Palmer “The Treaty of Waitangi in Legislation” [2001] NZLJ 207 at 209.  
31  At 209. 
32  See, for example, Crown Research Institutes Act 1992, s 10; Resource Management Act 1991, s 8; 

Education Act 1989, s 181; Local Government Act 2002, s 4; Land Transport Management Act 2003, 
s 4; and Public Records Act 2005, s 7.  

33  Wai 2575 Report, above n 17, at 75. 
34  New Zealand Public Health and Disability Act 2000, s 4.  
35  Wai 2575 Report, above n 17, at 78. 
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chief executive of Ngā Mataapuna Oranga, as “weaken[ing] the voice of Māori decision 

making and advocacy for primary health”.36 

To mitigate such issues, Jack Oliver-Hood has suggested that all legislation should have 

an overarching implied Treaty principles clause, requiring Parliament to use clear, 

express words when it intends to infringe Treaty principles.37 Though not particularly 

radical, it is doubtful that the government would embrace such an approach at this 

moment, considering its continuous breaches of Treaty obligations and principles.  

Such an approach likely has a causal link to statistics such as 44 per cent of Māori  

having low trust in Parliament (compared with 29 per cent for the general population) 

and 47 per cent of Māori feeling that the public has little-to-no influence on 

government decision-making.38 

B   Non-Compliance with Treaty Principles 

The government laid out three Treaty principles in its Māori health strategy,  

He Korowai Oranga: partnership, participation, and protection. 39  These principles  

aim to support whānau and maximise Māori health. The government did admit that  

the “three Ps” oversimplified the Treaty principles but attempted to justify this as “an 

attempt to create a common language for use by a large workforce”.40 Nonetheless, 

there is no attempt at fostering partnership with, or participation of, Māori within the 

ELCA, and thus no protection of Māori. Under the Accountability part of the Act,  

s 25 establishes the Support and Consultation for End of Life in New Zealand (SCENZ) 

Group to which the Director-General will appoint “members who the Director-General 

considers have, collectively, knowledge and understanding of matters relevant to the 

                                                        
 
36  Gabrielle Baker “Summer health series: Treaty partnership and decision making” (23 January 2018) 

The Spinoff <www.thespinoff.co.nz>; Waitangi Tribunal The Napier Hospital and Health Services 
Report (Wai 692, 2001); and Wai 2575 Report, above n 17, at 144. 

37  Jack Oliver-Hood “Our Significantly Indigenous Administrative Law: The Treaty of Waitangi and 
Judicial Review” (2013) 19 Auckland UL Rev 53 at 70. 

38  Stats NZ “Kiwis perceive high political trust but low influence” (26 January 2018) 
<www.stats.govt.nz>. 

39  Ministry of Health He Korowai Oranga: Māori Health Strategy (November 2000). 
40  Wai 2575 Report, above n 17, at 79; and Janine Hayward “Principles of the Treaty of Waitangi – ngā 

mātāpono o te tiriti” (20 June 2012) Te Ara — the Encyclopedia of New Zealand 
<www.teara.govt.nz>. 
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functions of the SCENZ Group”. Section 26 requires the Minister of Health to “appoint 

an end-of-life Review Committee consisting of (a) a medical ethicist … and (b) 2 health 

practitioners”. There are no Māori branches or members, or guarantees that te Tiriti  

or tikanga will be considered, within either of these bodies, despite their duties, 

including:41 

… in relation to the administration of medication under section 20,— 

(i) to prepare standards of care; and 

(ii) to advise on the required medical and legal procedures; and 

(iii) to provide practical assistance if assistance is requested. 

and:42 

… to report to the Registrar whether it considers that the information contained 

in an assisted death report shows satisfactory compliance with the 

requirements of this Act. 

The ELCA also fails to meet other Treaty principles, such as good faith and exchange. 

Good faith would require the Crown to ensure that the ELCA is not inconsistent with 

principles of the Treaty. The duty to act in “the utmost good faith” flows from the 

partnership created between Pākehā and Māori with the signing of te Tiriti. 43  

The Waitangi Tribunal has even held that “[b]ecause the Crown is in the more powerful 

position as the government in this partnership, the Crown has a fiduciary obligation to 

protect Māori interests.”44  

Mirroring the principle of good faith is the principle of exchange, which refers  

to the Crown’s obtainment of kāwanatanga in exchange for protecting Māori  

tino rangatiratanga over “lands, villages, and all their treasures”. 45  In the case of  

the ELCA, health could be considered in and of itself a taonga. Because “the Treaty  

                                                        
 
41  End of Life Choice Act 2019, s 25(3)(g). 
42  Section 26(2)(b). 
43  New Zealand Maori Council v Attorney-General [1987] 1 NZLR 641 (CA) at 643. 
44  Waitangi Tribunal Te Maunga Railways Land Report (Wai 315, 1994) at 68. 
45  Hayward, above n 40, at 4; and Kawharu, above n 19, at 392. 
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goes beyond Western concepts of property”,46 taonga encompasses intangible and 

non-material “dimensions of a tribal group’s estate”, and can include things such as 

“ancestral lore and whakapapa (genealogies)”.47 Mark Barrett and Kim Connolly-Stone 

have argued that an application of Article 2 of te Tiriti to health would not only  

“change the discourse from one of needs, to one of Māori rights to health”, but would 

indicate a right to self-determination in healthcare provision.48 The protection of this 

tino rangatiratanga would oblige the Crown to ensure Māori have effective influence 

and decision-making power over their own healthcare. Failure to do so exemplifies the 

“inconsistency between [the g]overnment’s official statements on the Treaty and the 

application of Treaty principles at an operational level”.49 

The Treaty principles already provide lower standards than the literal terms of te Tiriti. 

If they are not used, they are also unable to create a common language. I argue that 

using the Treaty principles is already an indirect, inadequate and reductionist approach 

by the Crown to fulfil its obligations to Māori under te Tiriti, even if it is a well-

intentioned attempt to acknowledge the Māori-Crown relationship.  

The failure to have even one voice for Māori on the bodies created by the Act is  

concerning, particularly considering that the tikanga around death differs between iwi, 

thus making “wide-ranging consultation … important”.50 It is difficult to see how any of 

the aforementioned Treaty principles would be meaningfully satisfied by mere 

consultation, when legislators can choose not to act on submitters’ concerns.  

Some submitters had felt the ECLB would breach te Tiriti and its “underlying principle 

of tiaki (protection) of Māori values and … the concept of the taonga (treasure) of 

life”.51 Some voiced concerns about the written submission process itself, fearing that 

                                                        
 
46  Mark Barrett and Kim Connolly-Stone “The Treaty of Waitangi and Social Policy” (1998) 11 Social 

Policy Journal of NZ 29 at 31.  
47  Waitangi Tribunal “Translation of the te reo Māori text” (19 September 2016) 

<www.waitangitribunal.govt.nz>. 
48  Barret and Connolly-Stone, above n 46, at 37.  
49  At 37.  
50  ELCB commentary, above n 7, at 20. 
51  At 19.  
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it “may not obtain fully representative views from [non-Western cultural] groups”.52 

And yet, iwi were not consulted. No Treaty clause was added to the Act.  

Tino rangatiratanga was not protected.  

Simply noting the concerns raised in the submissions process and then failing to 

respond to them is a travesty of Māori influence in decision-making. Merely 

“influencing decisions or participating in making them is not the same as making 

decisions”.53  The concept of death plays such a crucial part in Māori life and the 

treasure of tikanga, and yet Māori have had no real involvement in the reform of the 

law on assisted dying. The ELCA is not compliant with the principles of te Tiriti. 

C   Inconsistency with Tikanga 

Death and the processes surrounding death are tapu, one of the most sacred concepts 

in tikanga Māori. Death is heavily “influenced by connections to … tūpuna (ancestors), 

whānau (nuclear and extended family) and whenua (land)”.54  

Assisted dying has been accused of “erod[ing] cultural processes” and being 

inconsistent with aspects of tikanga on the basis that maintaining the mana of the 

individual by caring for them until their natural death “is important for the wellbeing of 

the whole whānau”.55 Whanaungatanga is a central concept in both tikanga Māori and 

Māori health, referring to “relationship, kinship, sense of family connection … a 

relationship through shared experiences and working together which provides people 

with a sense of belonging.”56  

To many indigenous cultures, the family/collective are of utmost significance.57  As 

Green Party co-leader Marama Davidson MP has explained: “in Te Ao Māori, no 

                                                        
 
52  At 20.  
53  Wai 2575 Report, above n 17, at 80. 
54  Phillipa J Malpas and others “‘It’s not all just about the dying’. Kaumātua Māori attitudes towards 

physician aid-in dying: A narrative enquiry” (2017) 31 Palliative Medicine 544 at 545.  
55  At 545. 
56  Māori Dictionary “Whanaungatanga” <www.maoridictionary.co.nz>. See also Lee Stoner and others 

“The indigenous health gap: raising awareness and changing attitudes” (2015) 135(2) Perspectives 
in Public Health 68 at 68.  

57  Malpas and others, above n 54, at 545.  
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decisions can be seen as individuals making decisions in isolation of whānau and 

community”.58 Because “health services in Western countries are generally designed 

and delivered based on Western values”, such as liberalism, which venerates the 

individual, there can be “inequities in service delivery and health outcomes for 

indigenous people”.59 Mason Durie, for example, has described familial involvement in 

issues related to health as “a very traditional and culturally necessary attitude which 

must be recognised in the management of the whole patient and not just [their] 

impaired organ”.60 Familial involvement is deemed especially important for Māori as 

hospitalised Māori patients can experience particular anxiety and depression because 

illness is viewed as a transgression of tapu.61  

Durie also illustrates how uniquely Māori notions of illness, such as mākutu  

and mate Māori, were ascribed by Western-trained psychiatrists and medical 

anthropologists to mental and psychic realms, diminishing their relevance in the 

contemporary medical sphere. 62  The concept of historical trauma stemming from 

colonisation, combined with the present trauma of racism, have also been found to  

be causal factors of indigenous ill-health.63 Studies in Australia have concluded that 

policy decisions and exploitation have contributed to chronic disease, depression, and 

so-called diseases of poverty (for example, rheumatic fever, heart disease, tuberculosis 

and trachoma) suffered by indigenous Australians.64 These examples demonstrate that 

“[c]olonisation is a determinant of health and requires appreciating that it is not a 

‘finished project’”.65  

Assisted dying is premised on the exercise of individual autonomy. If the ELCA comes 

into force without full consideration of Māori concerns, it could be taken as the 

                                                        
 
58  (26 June 2019) 739 NZPD (End of Life Choice Bill – Second Reading, Marama Davidson). 
59  Malpas and others, above n 54, at 545. 
60  Mason Durie Whaiora: Māori Health Development (2nd ed, Oxford University Press, Auckland, 

1998) at 67. 
61  At 67. 
62  At 66. 
63  Yin Paradies “Colonisation, racism and indigenous health” (2016) 33(1) Journal of Population 

Research 83 at 86. 
64  Juanita Sherwood “Colonisation – It’s bad for your health: The context of Aboriginal health” (2013) 

46(1) Contemporary Nurse 28 at 31.  
65  At 30. 
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imposition of these Western, liberal notions — perhaps even as an extended limb of 

colonisation. The legalisation of assisted dying could erode whanaungatanga and the 

importance of the collective for Māori.  

The 1970s saw a push for a model of health to reflect this non-individualistic approach 

in Māori health, which recognised the whole patient and their surroundings, rather 

than just the Western perception of “the absence of sickness”.66 It was from this that 

Te Whare Tapa Whā emerged, a Māori health framework proposed by the Ministry of 

Health and consisting of four cornerstones: taha tinana, taha hinengaro, taha whānau, 

and taha wairua — physical, mental, family, and spiritual health.67  

Wairua (spirit, soul) is extremely important in the tikanga around death. Certain 

procedures must occur “so that the wairua of the dying person could be released 

appropriately”. 68  Because death is so tapu, following kawa (protocols, ceremony) 

becomes crucial. Assisted dying has also long been wrongly compared to suicide which, 

for Māori, can be “considered an imbalance … of wairua … and whakapapa”. 69  

In tikanga Māori, whakapapa (genealogy) is a person’s connection between the 

spiritual and physical worlds, referring to the genealogical relations between people 

and helping to prescribe behavioural norms and accountability.70 Suicide may mean 

that the individual who committed it is “no longer taking their place as part of whānau, 

hapū and iwi” unreasonably.71 The family’s condemnation of the person’s suicide might 

be reflected in a shortened one-day tangi,72 a prohibition against bringing the body 

onto the marae, burying the body outside the urupā (cemetery) and “even burying the 

                                                        
 
66  Durie, above n 60, at 68; and Stoner and others, above n 56, at 68.  
67  Ministry of Health “Māori health models – Te Whare Tapa Whā” (18 May 2017) 

<www.health.govt.nz>. 
68  Malpas and others, above n 54, at 550. 
69  Ngaropi Cameron “He waipuna koropupū: Taranaki Māori wellbeing and suicide prevention” (2017) 

2(2) Journal of Indigenous Wellbeing 105 at 107.  
70  Miriama Kahu (1995) as cited in Keri Lawson-Te Aho “Whāia te Mauriora: In Pursuit of Healing”  

(PhD Thesis, Victoria University of Wellington, 2013) at 19.  
71  At 19.  
72  Tangihanga generally take three days, though this is not a strict rule and they can last much longer. 

Elton Smallman “Understanding a tangi” (3 May 2013) Stuff <www.stuff.co.nz>. 
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person upside down”.73 There may also be a sense that the suicide brings whakamā 

(shame) upon the whānau (though the tikanga of many iwi have shifted and since 

become more accepting).74  

Making assisted dying the choice of the individual, when Māori health models do not 

focus on the individual, could be seen as bringing about an imbalance in wairua and 

whakapapa in the way that suicide is considered to do so. As is the case with suicide,  

assisted dying may be considered unacceptable under tikanga as “many lives are 

impacted by the actions of one and [those many] are all accountable for that one”.75  

Clear inconsistencies between tikanga and assisted dying can be identified. Article 2 of 

te Tiriti promises that the Crown would protect taonga — which includes tikanga.  

To push forward with an Act that could violate aspects of tikanga might in turn violate  

te Tiriti. This renders the ELCA non-compliant with te Tiriti.  

IV   Making Assisted Dying Acceptable in Tikanga  

While, for the reasons set out above, the ELCA does not comply with te Tiriti, this is not 

to say that assisted dying itself should not be legalised in New Zealand. Rather, it is my 

contention that the Act should not move forward without the proper involvement of 

Māori. Though there are elements of assisted dying which are inconsistent with 

tikanga, tikanga is known to adapt to contemporary circumstances. I propose that 

Māori adopt an individualised interpretation of mana motuhake to re-evaluate  

assisted dying as a procedure that can be acceptable according to tikanga.  

Māori worldviews are not static. There is no one single Māori worldview. Take, for 

example, the tangi of Māori academic Ranginui Walker, who chose to be cremated and 

have his tangi away from his marae — even livestreamed.76 More Māori are becoming 

                                                        
 
73  “He Koha Aroha: A study in the area of Māori suicide prevention strategies” University of Otago 

<www.otago.ac.nz> at 40; and Chris Barton “Michael Naera” Speaking Out about Suicide 
<www.speakingoutaboutsuicide.com>. 

74  At 40. 
75  Kahu, above n 70, as cited in Lawson-Te Aho, above n 70, at 19. 
76  “Assisted dying – nurses face the contentious issues” (2017) 23(9) Kai Tiaki Nursing New Zealand 
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organ donors.77 Acceptance is growing for holding tangi for those who were cremated 

and those who committed suicide — the kawa around burials are changing. 78  

Though some worry that kawa on marae will need to change to accommodate assisted 

dying,79 tikanga has already adapted many times and it can adapt again. 

It is also important to add that there is some historical precedent for euthanasia  

in Māori culture, through: tuku wairua (the exercise of freeing one’s spirit); 

leaving the person outside without food or water, and then in a wharemate  

(house of mourning) if they did not die immediately;  and, as explained in one 

kaumātua’s anecdotal account, by the breaking of the neck.80 Tuku wairua involves  

the recital of prayers or incantations by a tohunga or a minister of a church in order to 

release the wairua from the body “while the person is still alive … when there is no 

hope of recovery and when the patient has begun the process of dying”.81  

The procedure of tuku wairua may thus be comparable to assisted dying through the 

concept of brain death. Interestingly, the wairua is said to “[begin] its existence” or  

“is activated” when the eyes of a foetus form, when “new life develops ‘rudimentary 

powers of thought’”.82 Similarly, New Zealand law and the medical community define 

legal death, not in a cardiopulmonary sense, but in relation to the brain — “when 

irreversible brain damage is diagnosed and … none of the vital centres in the brain stem 

are still functioning”.83  

                                                        
 
77  At 14. 
78  Cleo Fraser “Marae protocol may change if euthanasia legalised” (16 January 2018) Newshub 

<www.newshub.co.nz>. 
79  John Boynton “Reverend questions euthanasia bill’s impact on te ao Māori” (15 January 2018) RNZ 

<www.rnz.co.nz>. 
80  Te Karere TVNZ “Precedent for euthanasia in Māori culture exists, says tikanga expert” (video,  

13 December 2017) YouTube <www.youtube.com>; Meriana Johnsen “Is there tikanga around 
euthanasia?” (19 November 2019) RNZ <www.rnz.co.nz>; Māori Dictionary “Wharemate” 
<www.maoridictionary.co.nz>; and Malpas and others, above n 54, at 548. The kaumātua’s 
affiliations are Ngai Tūhoe, Ngāti Porou and Ngāti Maniapoto. 

81  Hirini Moko Mead Tikanga Māori: Living by Māori Values (2nd ed, Huia Publishers, Wellington, 
2013) at 85. 

82  At 83. 
83  Auckland Area Health Board v Attorney General [1993] 1 NZLR 235 at 246. 
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It is after tuku wairua has occurred that “the whānau take up a vigil and … wait for  

the moment when the mauri departs”, evidenced by the person’s last breath. 84  

Parihaka kuia Maata Wharehoka, who runs a whānau business providing traditional 

Māori burial services, Kahu Whakatere Tūpāpaku, has even stated that assisted dying 

may “help the wairua of the person dying”, allowing it to “leave the world faster with 

less pain and suffering”.85  

Older attitudes towards suicide are also being re-evaluated. It is noted that “traditional 

Māori tribal pedagogies” indicate that:86  

… the death of an individual by suicide was not considered … shameful or 

cowardly … rather it was viewed in its full context … [S]uicide was considered 

a human tragedy and loss of potential … thus treated with understanding, 

compassion and aroha. 

Indeed, Michael Naera suggests that negative perceptions of suicide “are a result of 

transference of … Christian beliefs into Māori protocol”.87 

Attitudes are changing. Some people, including Willie Jackson MP of the Labour Party, 

have suggested that personal experiences of seeing family members suffer  

justifies more kōrero on assisted dying.88  Some even deem it a right, despite the 

inconsistencies with tikanga and the Māori distrust of the healthcare system and 

government, stemming from New Zealand’s oppressive history.89 

The concept of mana motuhake is commonly used in a collective sense, encapsulating 

the self-determination and autonomy of Māori as a whole. However, I propose an 

interpretation of mana motuhake which looks towards the individual. I emphasise that, 

as someone who is non-Māori, my aim is not to undermine tikanga in favour of 

                                                        
 
84  Mead, above n 81, at 85.  
85  Johnsen, above n 80. 
86  Tepora Emery, Candy Cookson-Cox, and Ngāmaru Raerino “Te Waiata a Hinetitama—Hearing the 
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87  Barton, above n 73. 
88  (26 June 2019) 739 NZPD (End of Life Choice Bill – Second Reading, Willie Jackson). 
89  Malpas and others, above n 54, at 547. 



Lee [2020] 7 Te Tai Haruru: Journal of Māori and Indigenous Issues 

 

 

 
 

159 

something which may be rooted in Western ideology. My aim is merely to suggest 

viewing the concept of mana motuhake in a way that reflects the growing acceptance 

and support of assisted dying in the Māori community. It is to mirror the evolution of 

tikanga which is protected in Article 2 of te Tiriti.  

The scope of mana motuhake has been shifted before, from the self-determination of 

Māori generally to the self-determination of those who would choose the avenue 

offered by assisted dying.90 Ms Davidson extended this to individuals in a way that does 

not compromise the collective sense of mana motuhake but instead runs in parallel to 

it. Ms Davidson argued that:91 

… that level of mana motuhake as a person is also a valid, well celebrated 

aspect of Te Ao Māori … our stories are full of individual achievement, 

celebrations, and success, and examples of mana motuhake, but that … does 

not ever have to separate how that impacts on the wider inclusion of whānau 

and community in being able to be an informed part of these decisions that 

we make. 

Moreover, this interpretation of mana motuhake is consistent with the Treaty principle 

of options, which “protects Māori in their right to continue their way of life according 

to their indigenous traditions and worldview while participating in British society and 

culture, as they wish”.92  A suggestion is for Parliament to add provisions into the  

ELCA that make assisted dying more palatable in the eyes of tikanga, such as  

arranging a karanga of farewell and allowing assisted dying to happen in places other 

than hospitals (which may seem foreign and lack the spirituality required for such a  

tapu procedure).93 Of course, iwi and hapū differences must be acknowledged, and 

different tikanga and approaches developed.  

                                                        
 
90  (26 June 2019) 739 NZPD (End of Life Choice Bill – Second Reading, Marama Davidson); and 

“Assisted dying – nurses face the contentious issues”, above n 76. 
91  (26 June 2019) 739 NZPD (End of Life Choice Bill – Second Reading, Marama Davidson). 
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93  “Assisted dying – nurses face the contentious issues”, above n 76; and Perminder S Sachdev “Mana, 
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On the whole, allowing the option of assisted dying in a manner which better 

accommodates Māori would be an evolution of tikanga. Such an approach would 

protect tikanga as a taonga under Article 2 of te Tiriti, as well as make the ELCA more 

compliant with te Tiriti.   

V   Making the ELCA More Compliant with Te Tiriti 

I recommend that, at the very least, the ELCA needs a Treaty clause that requires 

consistency and compliance with te Tiriti for the stronger protection of Māori.  

The duty to act and perform any duties in a manner consistent with te Tiriti should be 

extended to any bodies created by the Act, such as the SCENZ Group and the end-of-

life Review Committee, and their members. I agree with the submission of Mr Hipango 

which contends that a similar duty should apply as well to “[a]ny organisation that is 

accorded a duty or responsibility under this Act”.94   

Prohibiting inconsistency with the Treaty principles may also have the desired result of 

reducing Māori health inequities in the area of assisted dying. However, as discussed 

above, the principles — though well-intended — are an indirect and reductionist 

approach to the Crown’s obligations to Māori. We need euthanasia legislation that is 

not limited to the consultation, contribution or participation of Māori. Considering that 

death is such a tapu and significant concept in tikanga Māori, the Act should give Māori 

actual decision-making powers — or at the minimum, effective influence in decision-

making.  

Another suggestion to make the ELCA more consistent with tikanga and te Tiriti would 

be to establish Māori branches of the SCENZ Group (in s 25) or the end-of-life Review 

Committee (in s 26), or at least require them to have a number of Māori members.  

I would recommend that the Māori members have different tribal affiliations or are 

empowered to convene hui with relevant iwi before making their decisions. This would 

allow for the more effective consideration of different approaches that are compatible 
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with different tikanga. These bodies (and any responsible organisations) should have 

an extensive list of Tiriti duties, including to:95 

… develop strategic partnerships with iwi and Māori organisations, including 

iwi authorities, in order to provide opportunities to, and invite innovative 

proposals from, those organisations to improve outcomes for Māori who seek 

services under this Act.  

If Parliament chooses not to take such courses of action, ss 25 and 26 should at least 

be amended to require qualifications in knowledge of te ao Māori and tikanga Māori to 

be considered for membership. 

From an international law perspective, Māori, as the indigenous people of  

New Zealand, have the right to self-determination which includes the free pursuit of 

“their economic, social and cultural development”.96  Indigenous peoples also have  

“the right, without discrimination, to the improvement of their economic and social 

conditions, including … health” and “the right to be actively involved in developing and 

determining health … programmes affecting them and, as far as possible, to  

administer such programmes through their own institutions.”97 As a State Party to the 

United Nations Declaration on the Rights of Indigenous Peoples (UNDRIP),  

New Zealand’s apathy and inaction towards Māori concerns in the assisted dying 

regime has the effect of making our commitments to such international agreements 

appear to be mere window-dressing or a sham.98 The above recommendations would 

help to more closely align New Zealand with its international commitments and 

obligations. 

VI   Conclusion 

The ELCA in its current form is not compliant with te Tiriti. It neither mentions te Tiriti 

nor the Treaty principles. Moreover, there has been no effort to address the Act’s 

                                                        
 
95  At 27B(2)(c)(i). 
96  United Nations Declaration on the Rights of Indigenous Peoples GA Res 61/295 (2007), art 3. 
97  Articles 21 and 23. 
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inconsistencies with tikanga. Further research in this area could involve exploring 

how other countries have balanced indigenous rights and assisted dying legislation  

(if at all), the extent to which the ELCA is consistent with international law  

(particularly the UNDRIP) and how attitudes overseas, particularly in Asia, have 

changed to be more accepting of assisted dying despite continuing to hold on to strong 

family values. 

Though it can take several years of parliamentary sessions for a bill to be passed  

into law, with only a little over seven months between April 2019, when the ELCB was 

referred to the Select Committee, and November 2019, when the Act was granted the  

Royal Assent, 99  the ELCA appears to have hurtled through the legislative process.  

The ELCA should not progress, and should not have progressed, with such haste 

without fully considering and addressing Māori concerns. The Crown has endlessly 

failed Māori in so many aspects of life — must it also fail Māori in assisted death? 
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EARNING THE NAME ORANGA TAMARIKI:  

THE VINDICATION OF TIKANGA FOR CROSSOVER CHILDREN 

Tiana Tuialii* 

I   Introduction 

Changes to the Oranga Tamariki Act 1989, which came into force on 1 July 2019,  

create a robust legislative standing for the implementation of tikanga. This article will 

argue that as a natural consequence of this statutory vindication, the mana of those 

classed as “crossover” children will be affirmed. Such an affirmation is significant when 

considering the historic colonial context in which the mana of children has been 

routinely trampled. 

Crossover children are those who have “charges before the Youth Court as well as care 

and protection proceedings before the Family Court”. 1  This dual status inevitably 

“signifies high level care and protection concerns”, 2  making crossover children a 

recognisable class of vulnerable persons. The majority of this at-risk category  

identify as Māori, making them the primary group affected by changes to the  

Oranga Tamariki Act. The Act itself was designed to provide a practical commitment to 

Te Tiriti o Waitangi, which is recognised as being one of the constitutional documents 

of New Zealand. As a result, one could expect that the statute revitalises the approach 

taken with regard to care and protection.  

This article will explore the changes to the Oranga Tamariki Act and how they affect 

crossover children as a particular class of vulnerable people. Part II will define tikanga. 

Part III will describe the changes to the Oranga Tamariki Act 1989. Part IV will explore 

how the legislative changes affect crossover children as a particular class of vulnerable 

people in practice. Part V will question whether the changes as a whole matter when 

balanced against the fact that they function within a legal system which has a historic 
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and ingrained disregard for te ao Māori. Finally, Part VI will speculate as to whether 

these changes could expand to encompass Pasifika tamaiti, who also constitute a large 

proportion of those classed as crossover children. 

II   Defining Tikanga 

The system of law that came to be known as tikanga Māori emerged from the luggage 

of Kupe’s people and was shaped by the demands of his descendants.3 “Tika” has  

the outer surface meaning of straight, right or direct, while the suffix “nga” works to 

transform it into denoting “the system by which correctness, rightness or justice is 

maintained”. 4  While tikanga seems to connote what we understand as being the 

precepts of law, they are not coterminous ideas.5 Indeed, what could be considered 

tikanga might not be what one would or could term law. This flexibility means that, 

while tikanga can guide us so that we can orient ourselves rightly, there is not a singular 

path one could take and term as being correct. This reflects the multidimensional 

nature of human life. The brief definition of tikanga Māori in s 2(1) of the Resource 

Management Act 1991, then, seems to rightly leave room for navigation. It offers 

simply that tikanga refers to “Māori customary values and practices”.6 

A   Why Define Tikanga? 

It is important to define tikanga (though multiplicitous) at the outset, as the ways in 

which we seek to orient ourselves correctly indelibly impact the way in which the 

provisions in the Oranga Tamariki Act are both read and applied. Furthermore, the core 

values reflected in the dictum of tikanga are both implicitly and explicitly presented in 

the Act, even where the word tikanga is absent. These core values are:7  

(a) Whanaungatanga, as “the source of the rights and obligations of kinship”; 

                                                        
 
3  Joseph Williams “Lex Aotearoa: A Heroic Attempt to Map the Māori dimension in Modern New 

Zealand Law” (2013) 21 Wai L Rev 1 at 2.  
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(b) Mana, as “the source of rights and obligations of leadership”; 

(c) Kaitiakitanga, as an “obligation to care for one’s own”;  

(d) Tapu, as a “social control on behaviour”; and 

(e) Utu, as the source of rights and obligations with regard to reciprocity. 

Understanding the directives central to tikanga is important because it is impossible to 

competently implement that which one cannot understand or recognise. The following 

analogy by Judge Annis Somerville, writing extrajudicially, seems apt: that tikanga is the 

“gorilla in the room” whose presence goes unnoticed until it is proclaimed. 8  

In proclaiming values central to tikanga, the newly revamped Oranga Tamariki Act 

appears to place tikanga squarely before the court. Here, the responsibility of 

recognition, of seeing the “gorilla” that is so obviously in the room, falls upon the 

interpreters and arbiters of the law.  

III  What are the Legislative Changes?  

The changes made to the Oranga Tamariki Act with particular relevance to crossover 

children are as follows:9  

(a) The introduction of tikanga Māori concepts related to mana tamaiti, 

whakapapa and whanaungatanga, as well as the statutory definitions afforded 

to these terms;10 

(b) a duty placed on the Chief Executive of Oranga Tamariki with regards to the 

Treaty of Waitangi;11 and 

(c) alterations to purposes, and specific and general care and protection 

principles.12  

                                                        
 
8  Annis Somerville “Tikanga in the Family Court – the gorilla in the room” (2016) 8 NZFLJ 157 at 157.  
9  See generally Children, Young Persons, and Their Families (Oranga Tamariki) Legislation Act 2017. 
10  Oranga Tamariki Act 1989, ss 2, 4, 5 and 13. 
11  Section 7AA. 
12  Sections 4, 5 and 13. 
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A   Why are New Reiterations Concerning Tikanga Māori Concepts Significant? 

In requiring that a Māori child be seen within a kin matrix consisting of whānau,  

hapū and iwi, tikanga Māori and its precepts are placed squarely before the court —  

as Sommerville postulated they should be.13 In doing so, the court is charged with a 

duty to aid the differing layers of the kin matrix when participating in decisions which 

affect the welfare of their children. As part of bolstering participation of the differing 

kin layers, the court is called to support the family connections that make engaged 

participation possible. As a result, the sustainability of the whānau unit as a  

whole becomes a matter for judicial concern, in accordance with s 5(c)(ii) of the  

Oranga Tamariki Act. Such a focus on the sustainability of the kin matrix directly  

aligns with the principles of participation, partnership and protection espoused in the 

Treaty of Waitangi. Judge Joe Williams asserts that seeing a child as belonging to an 

extended family, village or tribe is revolutionary in that it recasts the stereotypical norm 

in which a child belongs to their parents alone. 14  His Honour notes that, for a  

country which can often find itself caught in a “natives and settlers paradigm”,  

such recognition is “radical”.15 While previous versions of the Act had attempted to 

achieve similar radical objects, this version makes legislative intent clearer by 

repeatedly recognising tikanga Māori concepts, with particular and regular reference 

to mana tamaiti, whakapapa and whanaungatanga.  

Recognition of these concepts is significant with regard to crossover children as they 

affirm that a culturally competent approach be taken. As such, a change in approach 

could bring about a change in result.  

 

 

                                                        
 
13  Somerville, above n 8, at 169. 
14  Joe Williams, Judge of the High Court of New Zealand “Address to the New Zealand Family Court 

Judges” (Judges Triennial Conference, Christchurch, 11 October 2017) at 6 as cited in Sharyn Otene 
“Te Hurihanga Tuarua? Examining amendments to the Oranga Tamariki Act 1989 that took effect 
on 1 July 2019” (2019) 9 NZFLJ 139 at 140. 

15  Williams, above n 14, at 6 as cited in Otene, above n 14, at 140. 
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B   What is the Significance of the Duties Imposed on the Chief Executive? 

The newly imported s 7AA of the Oranga Tamariki Act imposes duties upon the  

Chief Executive to provide a practical commitment to the Treaty of Waitangi.  

Broadly, these duties are:16 

(a) to reduce disparities by setting measurable outcomes for Māori children and 

other young persons who come to the attention of the department; 

(b) to have regard to mana tamaiti and the whakapapa of Māori children and 

young persons, as well as whanaungatanga responsibilities with regard to 

their whānau, hapū and iwi; and 

(c) to develop strategic partnerships with iwi and Māori organisations to: improve 

outcomes for Māori children and their whānau; exchange information; and 

delegate functions in culturally competent ways.  

While these obligations fall squarely upon the Chief Executive, they are incredibly 

relevant to the court. This is because the statutory affirmation of iwi involvement with 

regards to proceedings increases the likelihood of iwi presence in court and encourages 

representations to be made under s 166(1)(g). The affirmation of iwi involvement 

functions to inform the entrance of whānau into care and protection proceedings, 

working to ensure awareness of both the options available and the consequences that 

arise out of those options. The involvement of whānau, iwi and other relevant  

bodies achieves the legislative purpose of strengthening the capability of whānau.  

In increasing the capability of whānau to navigate the care and protection process,  

the likelihood of separation from whānau decreases. Prospectively, this means that  

fewer children enter or remain in state care. If the Family Court was able to deal with 

the underlying causes for offending — which include, but are not limited to, tumultuous 

family situations, worsened by state intervention — the number of children before the  

 

 

                                                        
 
16  Oranga Tamariki Act, s 7AA(1)(2). 
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Youth Court should surely decrease. Notably, statistics show that the youth justice 

population is largely a subset of the Child, Youth and Family care and protection 

populace.17 As such, changes to the Oranga Tamariki Act which work to affirm the mana 

of young people tangentially function as a form of targeted intervention by which the 

underlying causes for offending are addressed. The gains are potentially large if 

children are appropriately handled in the social services sphere and, so, are diverted 

from offending. The gains include financial savings in the criminal justice system 

because the number of offenders (both adult and juvenile) would decrease. It is also 

expected that there would be a reduction in harm to victims, victims’ families, 

offenders’ families and each of their communities. 18  So, while the duties of the  

Chief Executive seem specific, they are, in fact, wide in terms of their effect if carried 

out thoroughly.  

Implementing the duties in s 7AA of the Oranga Tamariki Act thoroughly will require 

that lawyers, judges, Oranga Tamariki and the Chief Executive possess the cultural 

capability to deal with iwi and Māori organisations, as well as their associated 

representatives. As Sharyn Otene notes, radical policy may underlie legislation, but it 

must be met with radical practice. 19  Radical practice will only be achieved when  

cultural competency is paramount. If this threshold is met, s 7AA has the potential to 

assist whānau in being active agents in solutions related to their own children, 

exemplifying whanaungatanga.20 Moreover, the participation of whānau realises the 

principles contained in the Act, creating a better response to the care and protection 

needs of tamariki. 

C   What Is the Significance of Changes to ss 4, 5 and 13?  

Sections 4, 5 and 13 alter both general and specific care and protection principles,  

and work to recast the purposes of the Oranga Tamariki Act. These changes are 

                                                        
 
17  Ministry of Social Development Crossover between child protection and youth justice, and transition 

to the adult system (Centre for Social Research and Evaluation, July 2010) (Obtained under Official 
Information Act 1982 Request to the Ministry of Social Development) at 8. 

18  See at 15.  
19  Otene, above n 14, at 140. 
20  At 146. 
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significant when considering crossover children because they affirm the inherent 

nature of their mana, which is one of the purposes espoused in s 4(1)(a)(i). 

IV   How Have New Legislative Changes Played Out in Practice?  

New Zealand Police/Oranga Tamariki v LV saw the recent changes to the  

Oranga Tamariki Act come to fruition. 21  The decision concerned a crossover  

kohine (female adolescent), L, who had 13 charges against her, compounded by the 

fact that she also had care and protection proceedings before the Family Court. 

Fitzgerald J discharged all of the charges under s 282 and refused to approve the  

care and protection plan put forth on the basis that “it does not comply adequately 

with ss 4, 4A, 5, 7 and 7AA of the Act”.22  His Honour described that “what little”  

had occurred in the lead up to the proceedings had been “culturally inappropriate  

and incompetently provided”. 23  His Honour’s reasoning considered both the  

United Nations Convention on the Rights of the Child and the Treaty of Waitangi, 

making clear that:24 

(a) the failure to establish relationships to hapū or iwi were contrary to s 5(1)(c); 

(b) the wellbeing of L had not been the first and most paramount consideration 

with regard to her care and protection, as should have occurred under  

s 5(1)(b); 

(c) that mana tamaiti and wellbeing should be protected by recognising the 

whakapapa and whanaungatanga responsibilities of whānau, hapū and iwi,  

as contained in 5 (b)(iv); 

(d) that mana tamaiti must be considered when exercising a general power that 

affects young people; 

                                                        
 
21  New Zealand Police, above n 1.  
22  At [116]. 
23  At [48]. 
24  At [52]–[58], [67] and [82]. See Convention on the Rights of the Child 1577 UNTS 3 (signed 20 

November 1989, entered into force 2 September 1990). 
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(e) that Treaty principles are relevant and tikanga Māori, as a bare minimum, 

should be afforded respect; and 

(f) that duties imposed on the Chief Executive should be achieved in a manner 

that is consistent with ss 4(a) and 5.  

Here, amendments to the Act are used to vindicate the inherent mana of children. 

Importantly, Fitzgerald J likened tamariki to taonga, noting that under the  

Treaty of Waitangi, Māori are afforded full authority over that which falls into the 

taonga class.25 It would follow that if children were taonga, then Māori should be 

guaranteed the exclusive authority to make decisions concerning the welfare of their 

children. Conferral of decision-making power from the Crown to Māori regarding 

children would correspond with Te Tiriti’s promise of full authority over taonga,  

which satisfies the principle of active protection. While his Honour complied with the 

spirit of active protection in utilising the new amendments, he noted that the significant 

changes made to the Act had not yet “seen improvement in the handling of crossover 

cases”. 26  His Honour mused that “the spirit of the amendment needs to become 

normal practice”, and that when the provisions are used appropriately they will achieve 

much-improved outcomes. 27  Until then, the cycle of criminalisation of care and 

protection will only continue.  

V   Do the Changes Matter when they Function within an Institutional 

Framework which has a Historic and Ingrained Disregard for  

Te Ao Māori?  

One has to question whether the utilisation of culturally sensitive processes can truly 

function within an ideological framework that forces the adoption of the oppressor’s 

consciousness, when that consciousness actually needs to be transformed.  

Juan Tauri described the phenomenon in which the law appropriates from the 

dominated — in this instance, Māori — “in order to (re)legitimise … institutional 

                                                        
 
25  At [82]. 
26  At [109].  
27  At [110]. 
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practices”.28 If the amendments to the Act which co-opted aspects of tikanga Māori  

were superficial in their effect, then one might have reason to believe that their 

inclusion was nothing more than part of an overall sensitisation of policy toward  

Māori as opposed to an attempt at real change. The question then becomes whether 

the amendments to the Oranga Tamariki Act are superficial, taking into consideration 

that they function within a self-limiting framework, or whether despite this they can 

function in a meaningful way to bring about new results? 

The decision of Fitzgerald J seems to be evidence that use of the amendments to the 

Oranga Tamariki Act can effect meaningful change with regard to crossover children. 

However, his Honour noted that he is yet to see the use and “spirit of the  

amendments” become common practice.29 In fact, the plans provided by both the 

Youth Court and the Family Court appear to be much the same as they were before the 

changes, with next to no utilisation of te reo Māori or concepts related to tikanga.30 

Recalling the comment of Judge Williams, the disparity between the radical policies 

underlying the legislation, and radical change in practice, is plainly evident.31 

In order to combat this gap, and achieve meaningful functionality within a system  

which has been historically oppressive, the judges and lawyers in a particular matter 

will need to be equipped with information about the mana, whakapapa and 

whanaungatanga responsibilities that arise in relation to the children and whānau they 

find before them. In addition, if cultural reports and lay advocates are made more 

readily available, the information required to make important decisions could be 

obtained quicker. 32  However, both lawyers and judges would need to have the  

cultural competency to utilise the information provided. 

                                                        
 
28  Juan Tauri “Family Group Conferencing: A Case-Study of the Indigenisation of New Zealand’s  

Justice System” (1998) 10 Current Issues in Criminal Justice 168 at 172.  
29  New Zealand Police, above n 1, at [110] (emphasis added).  
30  At [110]. 
31  Otene, above n 14, at 140.  
32  At 141.  
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Ultimately, amendments to the Oranga Tamariki Act could serve as the harbinger for 

positive change. However, a lot more work will need to be done to ensure these 

changes have their intended effect.  

VI   Could Changes to the Oranga Tamariki Act Expand to Encompass 

Pasifika? 

Arguably, s 27 of the Sentencing Act 2002, and the Family Court, each make provision 

for cultural reports that can speak to a person’s cultural background. While Pasifika 

could utilise this tool instead of looking to the provisions of the Oranga Tamariki Act,  

it is possible that the essence of the Oranga Tamariki Act provisions could be applied in 

a way that respects the cultural background of non-Māori before the court. Indeed, 

mana is inherent to all children and should be affirmed where possible. Similarly, the 

regard given to the kinship matrix could also apply to those from cultural backgrounds 

where extended family and village environments are also principal. While ss 5(a) and 

5(b) of the Oranga Tamariki Act translate with a degree of ease, s 7AA does not,  

and for good reason. It is designed to target the disparities experienced by Māori as a 

result of a distressing colonial history, with particular regard to the Treaty of Waitangi 

and its principles. Because the legislative intent is to address and improve outcomes 

for Māori, s 7AA is incapable of extension. One might proffer that an alternate  

provision be added to target other minority groups. However, this could frustrate the 

rightful focus on Māori.  

VII   Has Oranga Tamariki Earned its Name?  

When Child, Youth and Family changed its name to Oranga Tamariki, it did so because 

it wanted to denote a sense of wellbeing, while reminding itself and others that  

children are descended from greatness with “inherent mana”.33 Hinemoa Elder refused  

the rebrand, stating that there was “precious little about oranga (well-being) and little 

                                                        
 
33  Oranga Tamariki “About Us” <www.orangatamariki.govt.nz>.  
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— if any — understanding about tamariki”. 34  One cannot ignore the fact that, 

historically, Oranga Tamariki as an institution robbed whānau, hapū and iwi of abilities 

which the amendments to the Oranga Tamariki Act now assert are essential 

entitlements. While the new amendments serve to vindicate the mana of crossover 

children, they do not erase a history which has trampled on that mana.  

Oranga Tamariki has not yet earned its name, but it is not precluded from doing so  

if the changes to the Act are implemented competently. Ultimately, amendments to 

the Act have the ability to positively affect Māori crossover children and affirm the 

principles and commitments contained in the Treaty of Waitangi. 

                                                        
 
34  Hinemoa Elder “Oranga Tamariki is doing more harm than good” (19 May 2019) Stuff 

<www.stuff.co.nz>. 
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Māori Land Trusts: Rethinking the  

Relationship between Retention and Utilisation  

in Te Ture Whenua Maori Act 1993 Reform 

Samantha Shanks* 

I   Introduction 

Whatungarongaro te tangata toitū te whenua.1 

As man disappears from sight, the land remains. 

In June 2012, the National-led Government announced a review of Te Ture Whenua 

Maori Act 1993 (TTWMA) to unlock “the economic potential of Māori land for its 

beneficiaries, while preserving its cultural significance for future generations”. 2  

This came after a report by the Ministry of Agriculture and Forestry estimated that up 

to 80 per cent of Māori land was underperforming for its owners due in large part to 

issues which stemmed from the legislation. 3  Following the appointment of an 

independent review panel which engaged in nationwide consultation with Māori,  

and a report prepared for the Ministry for Primary Industries which projected that 

Māori land could generate an additional $8,000,000,000 in nominal total output  

as well as 3,600 jobs over 10 years, 4  Te Ture Whenua Māori Bill (2016 Bill) was 

introduced into the House in 2016. It proposed to repeal and replace TTWMA  

with a completely new law. The 2016 Bill was widely unpopular and was withdrawn 

from the legislative agenda by the incoming Labour-led Government in 2017.  

                                                        
 
*  This article was originally written as a dissertation for the LLB(Hons) programme at the  

University of Auckland. I would like to thank my supervisor, Jayden Houghton, for his  
unremitting guidance, helpful suggestions and constant support in supervising the dissertation. 
Thanks also to Ngā Pae o te Māramatanga, New Zealand’s Māori Centre of Research Excellence,  
for its ongoing support. 

1  Hirini Moko Mead and Neil Grove Ngā Pēpeha a ngā Tipuna: The Sayings of the Ancestors  
(Victoria University Press, Wellington, 2001) at 405. 

2  New Zealand Government “Te Ture Whenua Maori Act review announced” (press release,  
4 June 2012) <www.beehive.govt.nz>. 

3  Ministry of Agriculture and Forestry Māori Agribusiness in New Zealand: A Study of the Māori 
Freehold Land Resource (March 2011) at 13–21. 

4  PricewaterhouseCoopers Growing the Productive Base of Māori Freehold Land (Ministry for  
Primary Industries, February 2013) at 7. 
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In September 2019, the Labour-New Zealand First Coalition Government introduced its 

own reform proposal. Rather than replace the Act with a completely new law,  

Te Ture Whenua Maori (Succession, Dispute Resolution, and Related Matters) 

Amendment Bill (2019 Bill) includes a suite of amendments to the existing legislation 

designed to reduce the complexity and compliance requirements Māori encounter 

when we engage with our land.5 The 2019 Bill is currently at the second reading stage, 

but National has pledged to continue to progress its policy to repeal and replace 

TTWMA with the 2016 Bill if re-elected in September.6 Whether by the Labour-led 

Government’s amendment Bill or National’s replacement Bill, reform of TTWMA is 

clearly imminent.  

TTWMA is the primary legislation which governs and regulates Māori land.7 Māori land 

comprises roughly 1,403,551 million hectares, or around 5 per cent, of New Zealand’s 

land base.8 It differs from other land in New Zealand in two major respects. First, Māori 

land typically has multiple owners as a result of the communal nature of the original 

customary interest and the ongoing fragmentation of the freehold interest.9 In 2019, 

the Ministry of Justice recorded 3,262,879 ownership interests in just 27,456 Māori 

land titles, the average block having 105 owners.10 On account of this multiplicity of 

ownership, management structures are often established by Māori owners to oversee 

and direct the use of our land.11 The trust has been the vehicle of choice for the great 

majority of Māori landowners.12 Secondly, most dealings with Māori land require the 

                                                        
 
5  Te Ture Whenua Maori (Succession, Dispute Resolution, and Related Matters) Amendment Bill 2019 

(179-1) (explanatory note) at 1. 
6  New Zealand National Party “The Economy: Discussion Document” (2019) <www.national.org.nz> 

at 23. 
7  Kerensa Johnston “Māori Legal Developments” [2015] NZ L Rev 171 at 184.  
8  Ministry of Justice “Māori Land Update – Ngā Āhuatanga o te whenua” (June 2019) at 1. 
9  Tom Bennion “Māori Land” in John Burrows and Elizabeth Toomey (eds) New Zealand Land Law 

(3rd ed, Thomson Reuters, Wellington, 2017) 443 at 457.  
10  Ministry of Justice, above n 8, at 1. 
11  Layne Ross Harvey “Would the proposed reforms affecting ahu whenua trusts have impeded hapū 

in the development of their lands? A Ngāti Awa perspective” (PhD Thesis, Auckland University of 
Technology, 2018) at 95. Harvey was appointed as a Judge of the Māori Land Court on  
1 September 2002. 

12  Wilson Isaac “Governance Structures for Māori Land” (paper presented to Whenua: Sustainable 
Futures on Māori Land Conference, Rotorua, July 2010). Isaac was appointed as a Judge of the Māori 
Land Court on 11 March 1994. In 1999, he was appointed Deputy Chief Judge and, on  
13 August 2009, he was appointed Chief Judge. 
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assistance or approval of the Māori Land Court (MLC).13 Under TTWMA, the MLC has 

exclusive jurisdiction to constitute the various trusts authorised by the Act. 14  

This includes: fixing the terms of the trust; appointing, removing and conferring powers 

on trustees; authorising new ventures; reviewing the trust; and enforcing trust 

obligations.15  

The need for some kind of reform of TTWMA is not in dispute. Change is clearly desired 

— the question is simply the extent of reform necessary. With the background of the 

proposed reforms in mind, we must consider whether the current law impedes the use 

and development of Māori land. Utilisation goes hand in hand with retention in 

TTWMA. The preamble to the Act acknowledges that “land is a taonga tuku iho of 

special significance to Māori”. 16  Māori land ownership must, therefore, be viewed 

entirely differently from ownership as it is understood in British law. 17  As the  

New Zealand Māori Council has explained:18  

Our land interests are an inheritance from the past entrusted to the future in 

which we have no more than certain rights to enjoy the fruits of the land in our 

own lifetimes, and a duty to convey those rights to succeeding generations. 

This tension between retention and utilisation in Māori land law is analogous to the 

tension between facilitation and inhibition in general land law.19 Māori land law is 

primarily concerned with inhibiting the permanent alienation of Māori land.  

But behind this inhibition lies a facilitative goal — namely, to promote the  

use and development of Māori land for the benefit of current and future generations 

of owners, their whānau and their hapū. So, the law must facilitate, but it must  

also inhibit, in order to achieve a reconciliation between these dual and sometimes 

                                                        
 
13  Bennion, above n 9, at 457. 
14  Te Ture Whenua Maori Act 1993 [TTWMA], s 211. 
15  Part 12. 
16  Preamble (macron added). 
17  New Zealand Māori Council Kaupapa: Te Wahanga Tuatahi – A Discussion Paper on Māori Affairs 

Legislation (New Zealand Māori Council, 1983) at 10.  
18  At 10.  
19  See Peter Birks “Before We Begin: Five Keys to Land Law” in Susan Bright and John Dewar (eds) Land 

Law: Themes and Perspectives (Oxford University Press, Oxford, 1998) at 461–462. 
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conflicting objectives.20 It is this tension that we must balance carefully in any reform 

of TTWMA. Layne Harvey has observed that a central question to consider when 

reforming the legislation is:21 

… whether the current law provides an appropriate balance and a sufficiently 

broad framework to enable trustees and owners to [use and] develop their 

land, while at the same time ensuring that the necessary checks and balances 

exist and are applied [to promote retention]. It is also a question, [he] suggests, 

of whether the appropriate balances exist or need reform, between a 

continuing paternalism (perceived or otherwise) inherent in the oversight of 

ahu whenua trusts by the Court, and an essentially unregulated approach 

where trustees are relatively unconstrained by legal frameworks and 

accountability. 

This is because the MLC has extensive discretionary powers to safeguard the retention 

of Māori land when it comes to balancing retention with the risks that utilisation  

could pose to it in Māori land trust matters.  

In this article, I will use Harvey’s question as a standard against which to assess the 

reform proposals, as well as my own. I argue the MLC’s extensive discretionary powers 

create uncertainty for owners of Māori land in decision-making, particularly regarding 

the use and management of our lands, and that this uncertainty can be resolved  

by amending TTWMA to improve owner involvement in trust matters. In Part II,  

I will briefly outline the evolution of Māori land law to elucidate how its historical 

development has given rise to this tension between retention and utilisation. I will also 

explain why Harvey’s suggestion that providing a suitable balance and a sufficiently 

broad framework to enable trustees and owners to use and develop their land,  

while at the same time ensuring that the necessary checks and balances exist and are 

applied to promote retention, is the appropriate standard to apply when determining 

what reform of TTWMA should look like. In Part III, I will survey pt 12 of the Act, 

dedicated solely to Māori land trusts, and set out the key legislative mechanisms 

                                                        
 
20  See also TTWMA, s 2. 
21  Harvey, above n 11, at 108. 
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governing these entities. Through an analysis of the decision of the MLC in  

Hall v Opepe Farm Trust in Part IV, I will examine whether TTWMA provides an 

appropriate balance and a sufficiently broad framework to enable trustees and  

owners to use and develop their land, while at the same time ensuring that the 

necessary checks and balances exist and are applied to promote retention. 22  

In Part V, I will consider how the proposed reforms would alter this balance by  

assessing how they would have impacted the decision-making process of the judge in 

that case, had they been in force at the time it was decided. Finally, in Part VI,  

I will suggest what the reform should look like to satisfy the standard of providing an 

appropriate balance and a sufficiently broad framework to enable trustees and owners 

to use and develop their land, while at the same time ensuring that the necessary 

checks and balances exist and are applied to promote retention, in terms of the 

decision-making process of the judge in that case.  

II   The Evolution of Māori Land Law 

Māori land law is “a branch of New Zealand law solidly rooted in the past” that cannot 

be adequately understood without some understanding of the context in which it 

developed. 23  TTWMA emerged from the long evolution of Māori land legislation  

dating back to the mid-1800s and, in particular, the way in which that legislation 

facilitated the alienation of Māori land to the Crown and settlers for many decades.24 

As Professor IH Kawharu observed, the system instituted after 1865 was “a veritable 

engine of destruction for any tribe’s tenure of land, anywhere”.25 It was not until 1974 

that retention became one of the main objectives of the law, and it would be a further 

19 years before it was given any practical effect in TTWMA. 26  In this Part, I will  

briefly outline the evolution of Māori land legislation to elucidate how its historical 

development has given rise to the tension between retention and utilisation.  

                                                        
 
22  Hall v Opepe Farm Trust (2010) 19 Waiariki MB 258 (19 WAR 258). 
23  Richard Boast “The Evolution of Māori Land Law 1862–1993” in Richard Boast and others (eds) 

Māori Land Law (2nd ed, LexisNexis, Wellington, 2004) 65 at 66. 
24  See generally David V Williams Te Kooti Tango Whenua: The Native Land Court 1864–1909  

(Huia Publishers, Wellington, 1999) at 51–100. 
25  IH Kawharu Maori Land Tenure (Oxford University Press, London, 1977) at 15.  
26  Compare Maori Affairs Amendment Act 1974, s 4(2)(a); and TTWMA, ss 2 and 17. 
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I will also explain why Harvey’s suggestion that providing a suitable balance and a 

sufficiently broad framework to enable trustees and owners to use and develop their 

land, while at the same time ensuring that the necessary checks and balances exist and 

are applied to promote retention, is the appropriate standard to apply when 

determining what reform of TTWMA should look like. 

The existing framework for regulating Māori land has its origins in the Native Lands Acts 

of 1862 and 1865.27 Although the 1862 Act “was brought into operation in only a few 

places due to the pressures of armed conflict”, and was soon repealed and replaced by 

the much more comprehensive 1865 Act, the Acts shared the same conceptual 

structure and it is moot whether the current system began in 1862 or 1865. 28  

Notable features of the Acts included the waiver of Crown pre-emption, the conversion 

of Māori customary title to freehold title, and the creation of the Native Land Court.29 

As Tom Bennion aptly put it, the conversion of Māori customary interests to fee simple 

interests, thereby creating Māori freehold land, was “a deliberately crude 

conversion”. 30  The Native Land Court awarded the freehold title to 10 or fewer 

individuals as tenants in common.31 Fatefully, no provision was made for land awarded 

in this way to be held in trust for the many parties and differing interests that existed 

under the customary regime. 32  The Native Lands Acts, therefore, “exemplif[ied] a 

distinct trend away from collective rights in land to individualised tenure”.33 However, 

in response to complaints from Māori, an amendment in 1867 provided that the names 

of every person with an interest in the land could be listed on the back of title 

documents — a list that could run to hundreds of names. 34  Coupled with the  

Native Land Court’s decision that, on intestacy, the interests of an owner were to be 

divided equally among all their children as tenants in common, every generation  

                                                        
 
27  Native Lands Act 1862; and Native Lands Act 1865. 
28  Boast, above n 23, at 68–69. 
29  At 68–75. 
30  Bennion, above n 9, at 448.  
31  Native Lands Act 1865, s 23.  
32  Waitangi Tribunal He Kura Whenua ka Rokohanga: Report on Claims about the Reform of Te Ture 

Whenua Maori Act 1993 (Wai 2478, 2016) at 14.  
33  Boast, above n 23, at 72. 
34  Native Lands Amendment Act 1867, s 17. 
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“saw continually enlarging bodies of owners in what were often shrinking blocks of 

land”.35  

The whole subsequent evolution of Māori land legislation is in many ways a postscript 

to the problem of multiple individualised ownership (as distinct from the collective 

nature of the original customary interest). As Richard Boast has observed,  

“earlier governments may have seen this an impediment to land alienation and  

later ones as an impediment to land utilisation, but the root cause is the same”.36  

The Native Land Act 1909 consolidated the complex legislative jungle that had  

grown up after 1862 into one comprehensive and relatively intelligible enactment.37  

It was recodified in 1931, 1953 and, most recently, in 1993 with TTWMA. 38  

The 1953 Act finally made provision for Māori land to be held in trust 39  but,  

following the publication of two key reports highlighting multiple ownership as a  

barrier to utilisation and Māori economic advancement, a major amendment was 

passed in 1967. 40  While the provisions relating to court-established trusts were 

significantly improved and expanded, the amendment proved hugely unpopular 

because it significantly reduced the MLC’s protective powers to review and confirm 

alienations.41 The Court, it was said, was “not there to help the owner keep [their] land; 

its sole job for the Māori owner [wa]s to see that [they got] a fair price”.42 However, 

the last major statutory recasting of Māori land law before the enactment of  

TTWMA recognised Māori aspirations by strengthening the restrictions on alienation.43 

It also amended the functions of the Department of Māori Affairs to include  

“the retention of Māori land in the hands of its owners, and its use or administration 

by them or for their benefit” in giving effect to the Act. 44  In these changes, “the 

government recognised ‘the right of kin groups to remain proprietors of their land’, 

                                                        
 
35  Waitangi Tribunal, above n 32, at 15. 
36  Boast, above n 23, at 118. 
37  At 100. 
38  Native Land Act 1931; Maori Affairs Act 1953; and TTWMA. 
39  Maori Affairs Act 1953, ss 438 and 439. 
40  See Boast, above n 23, at 110–112. 
41  See Maori Affairs Amendment Act 1967, s 142. See generally pt 6. 
42  Waitangi Tribunal, above n 32, at 36. 
43  See Maori Affairs Amendment Act 1974, pt 7. 
44  Section 4(2)(a) (macron added). 
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though with ownership came ‘the responsibility of ensuring the effective use of [that] 

land’”.45  Thus, a clear tension between the retention and utilisation of Māori land  

was born.  

In short, Māori land has been subject to major legislative and judicial intervention since 

at least 1865.46 The impacts of multiple individualised ownership have not been to the 

benefit of hapū or Māori landowners generally, except in the rarest of cases. 

Individualisation of title and the ongoing fragmentation of ownership interests has 

made it difficult for Māori to both retain and effectively utilise their land. The difficulty 

for today is that the tension between retention and utilisation in Māori land law is  

a reality of Māori land ownership. This is why Harvey’s suggestion that providing a 

suitable balance and a sufficiently broad framework to enable trustees and owners to 

use and develop their land, while at the same time ensuring that the necessary checks 

and balances exist and are applied to promote retention, is the appropriate standard 

to apply when determining what reform of TTWMA should look like. 

III   Māori Land Trusts  

Described as “a watershed moment based on broad consensus”, the enactment of 

TTWMA marked a turning point in that Māori aspirations for our land were to some 

extent incorporated into Māori land law.47 For the first time in history, legislation was 

passed acknowledging that Māori land is a taonga tuku iho.48 TTWMA also provides 

that:49 

... it is the intention of Parliament that powers, duties, and discretions 

conferred by this Act shall be exercised, as far as possible, in a manner that 

facilitates and promotes the retention, use, development, and control of  

                                                        
 
45  Waitangi Tribunal, above n 32, at 37. 
46  Monique van Alphen Fyfe “Not One More Acre: Opportunity and Compromise in Te Ture Whenua 

Māori Reform” (2016) February Māori LR 33 at 33. 
47  At 33.  
48  Bennion, above n 9, at 454. 
49  TTWMA, s 2(2) (macron added). 
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Maori land as taonga tuku iho by Maori owners, their whānau, their hapū,  

and their descendants, and that protects wahi tapu. 

As discussed, the practical legal mechanisms provided in the Act to enable the  

retention of Māori land on the one hand, and its use and development on the other, 

are a range of governance entities, and the trust has been the vehicle of choice for  

the great majority of Māori owners. In this Part, I will survey pt 12 of the Act,  

dedicated solely to Māori land trusts, and set out the key legislative mechanisms 

governing these entities. 

A   Part 12 

Part 12 sets out extensive provisions for the formation, operation and termination of 

trusts constituted under the Act. It comprises 35 sections (ss 210–245) divided into  

four separate categories. The first category provides for the constitution of five types 

of trust in respect of Māori land. 50  The ahu whenua trust is the most common  

Māori land trust. 51  The MLC has exclusive jurisdiction to constitute these trusts  

under TTWMA; however, like trusts, they can be created by will or deed and  

given effect to by the Court.52 Once the owners have elected nominee trustees and 

approved the terms of trust, the Court retains the discretion to appoint the trustees53 

and confirm the trust order.54  

The second category sets out the process for appointment and powers of trustees.  

The Act recognises three types of trustee: responsible; advisory; and custodian. 55  

The land is typically vested in the responsible trustee who is responsible for  

carrying out the terms of the trust, the proper administration and management of  

the trust’s business, preserving the assets of the trust, and collecting and distributing 

trust income.56  Different functions and responsibilities apply where an advisory or 

                                                        
 
50  See generally TTWMA, ss 212–217. 
51  Māori Land Trusts: A Guide (Department for Courts, Wellington, 2001) at 8. 
52  TTMWA, s 211.  
53  Section 222. 
54  Section 219. 
55  See generally ss 223–225. 
56  Section 223. 
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custodian trustee is appointed, and the trust order can specify further duties. 57 

Trustees are also required to administer the trust property in accordance with  

general trust law and the provisions of the Trustee Act 1956.58 This includes acting with 

“the care, diligence, prudence, and good judgement that prudent business people 

would exercise in managing other peoples’ affairs”.59  

The third category includes miscellaneous provisions relating to trusts constituted 

under the Act. Of significance is s 229, which provides that trustees may apply to the 

MLC for the approval of new ventures. The Court also has the power, in the trust order 

constituting any trust under pt 12, to make provision for the keeping of accounts 

pursuant to s 230, and to periodically review the terms, operation or other aspect of 

the trust on the application of the trustees, or a beneficiary of the trust, under s 231. 

The fourth category contains provisions relating to trusts generally. These provisions 

apply to every trust constituted in respect of any Māori land.60 Section 237 confirms 

that the MLC has and may exercise all the same powers and authorities as the  

High Court in respect of the trusts it has jurisdiction over. Section 238 permits the  

MLC to require trustees to report in writing or appear in person on any matter  

relating to the trust or the performance of their duties at any time, and to enforce  

the obligations of his or her trust (by way of injunction or otherwise) where 

appropriate. The MLC also has the authority to terminate the trust, vary the terms of 

the trust, add to or reduce the number of trustees, and replace one or more of the 

trustees on the application of the trustees or a beneficiary of the trust. 61  Finally,  

s 240 enables the MLC to make an order for the removal of a trustee if it is satisfied 

that the trustee has failed to carry out their duties satisfactorily. 

 

                                                        
 
57  See ss 224–226. 
58  Law Commission Review of the Law of Trusts (NZLC R130, 2013) at [3.53]. 
59  Māori Land Trusts: A Guide, above n 51, at 15. 
60  TTWMA, s 236. 
61  See ss 239–244. 
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B   Part 9 

Once a trust is constituted, the beneficial owners have decision-making abilities in 

relation to land utilisation under the Māori Assembled Owners regime.62 For example, 

where a proposal involves an alienation by lease, the trustees are required to  

obtain the approval of a set percentage of the beneficial ownership depending on  

its duration.63 A lease of between seven and 15 years requires a quorum of 30 per cent 

of the shareholding in the land, whereas a lease exceeding 42 years requires  

50 per cent.64 In practice, however, Harvey has observed that these thresholds would 

be impossible to achieve for many — if not most — Māori land trusts, as a result of the 

ongoing fragmentation of the freehold interest.65 

IV   Hall v Opepe Farm Trust 

In this Part, I will examine whether TTWMA provides an appropriate balance and  

a sufficiently broad framework to enable trustees and owners to use and develop  

their land, while at the same time ensuring that the necessary checks and balances 

exist and are applied to promote retention, through an analysis of the decision of the 

MLC in Hall v Opepe Farm Trust.  

A   The Case 

In the context of the removal of trustees, Hall v Opepe Farm Trust has been described 

as “an example par excellence of how, when things go wrong, they can do so 

disastrously”.66 It is, therefore, a sobering reminder of the fact that when things do  

go wrong, it is the MLC to which landowners turn to for help. This is important to bear 

in mind when considering what have been described as “the often intrusive supervisory 

powers of the Māori Land Court”.67 

                                                        
 
62  Section 169(2). 
63  See s 179. See also Maori Assembled Owners Regulations 1995, reg 45(4). 
64  Maori Assembled Owners Regulations, reg 34.  
65  See Harvey, above n 11, at 164. 
66  At 130 (emphasis in original). 
67  Michael Sharp “Maori land development” [2013] NZLJ 342 at 343 (macron added). 
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1   Facts 

Opepe Farm Trust (OFT) is an ahu whenua trust constituted in respect of a block of 

Māori freehold land — Tauhara Middle 4A 2B 2C — which had 4,534 beneficial owners 

at the time these proceedings were commenced.68 The land was initially vested in  

the Perpetual Trustees Estate and Agency Company of New Zealand Ltd as custodian 

trustee, and eight men were appointed as responsible trustees. Three of these men 

remained as responsible trustees when the respondents, Emily Rameka and  

Putiputi Biel, were appointed as responsible trustees on 29 November 2001.  

On 23 November 2001, the then custodian trustee of OFT, Opepe Administration 

Services Limited, entered into a partnership agreement for the acquisition of a  

mussel farm and a mussel processing factory. On the application of the trustees,  

Judge Savage gave directions under s 229 that this activity was within the power of OFT. 

More than $1,500,000 of trust funds was paid into the mussel farm venture in  

2003 alone, and the trustees authorised further funds in excess of $2,000,000 to be 

invested over the next several years without receiving any returns. In mid-2008,  

a majority of the trustees — which included the respondents — voted in favour of 

finding an equity partner and selling down some farms in Abel Tasman Seafoods Ltd  

to continue with the investment. As a result, by the time these proceedings were 

commenced, OFT had lost over $3,000,000 in this failed venture. 

Acting by majority, the three male trustees also authorised OFT to lend $1,000,000 of 

trust funds to Te Whenua Venture Holdings Limited (TWVHL) on an unsecured basis. 

When TWVHL failed to repay the loan in July 2006, the transaction was converted into 

an investment in the company. TWVHL’s principal asset was a block of land near  

Turangi township which the company planned to develop. Loans of $10,000,000 

borrowed by TWVHL for the development were guaranteed in part by OFT and  

the male trustees personally. When the respondents learned of the investment in July, 

they expressed concerns, and eventually filed proceedings against the three male 

trustees in the High Court in December 2008. The matter was ultimately settled with 

                                                        
 
68  Hall v Opepe Farm Trust, above n 22, at [10]. 
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an agreement to work together, though it generated $140,000 in legal costs.  

The trustees were also advised of the risk the investment posed to OFT by the  

trust solicitors, and to seek directions from the MLC, but failed to do so.  

Consequently, at the time the development failed, OFT had so far suffered losses  

as follows: $1,000,000 as the principal sum of the loan; $140,000 in legal fees; and  

liable in part for a debt of over $4,500,000.69 

In November 2006, OFT also borrowed $4,000,000 against its only freehold asset  

to invest in Hikuwai Hapū Land Trust (HHLT) for the purchase of Tauhara North land. 

The land was sold to HHLT and Tauhara Middle 15 Trust (TMT), OFT’s joint investor on 

this project. The trustees did not enter into a written partnership agreement with  

TMT for the purchase of the land to protect OFT’s position, nor did they seek 

professional advice on the venture. Mrs Rameka was a trustee of HHLT when the 

transaction was negotiated, and Mrs Biel became a trustee of HHLT in April 2007. 

On application by Temuera Hall to the MLC, Judge Carter granted an injunction 

restraining the trustees from incurring any further liability or altering the trust’s  

legal obligations with any outside party other than in the normal course of the 

operation of its trading business in June 2009. Mr Hall then sought an order for  

the removal of the trustees under s 240. 

2   Procedural History 

Following a substantive hearing of the MLC under s 238, which concluded with  

Judge Harvey adjourning the application to a chambers conference with counsel,  

the three male trustees resigned. The respondents were then removed as trustees of 

OFT by an order of Judge Harvey under s 240 for failing to carry out their duties as 

trustees satisfactorily in relation to: the mussel farm venture; the development project; 

and the Tauhara North purchase.70 His Honour’s decision to remove the respondents 

                                                        
 
69  Dorchester Finance Ltd v Ngahuia Ltd HC Auckland CIV-2009-404-2529, 8 February 2010 at [141]–

[142].  
70  Hall v Opepe Farm Trust, above n 22, at [231]. 



Shanks [2020] 7 Te Tai Haruru: Journal of Māori and Indigenous Issues 

 

 

 
 

187 

as trustees of OFT was upheld on appeal to both the Māori Appellate Court71 and  

the Court of Appeal.72  

3   Issues 

The principal issue for determination in this case was whether the respondents should 

be removed as trustees of OFT. This turned on whether Judge Harvey was satisfied that 

the respondents had failed to carry out their duties satisfactorily with respect to  

the mussel farm investment, the TWVHL project and the Tauhara North purchase. 

4   Decision 

In relation to the mussel farm investment, Judge Harvey was satisfied that the 

respondents’ conduct constituted a breach of their duties that was sufficiently serious 

to warrant their removal. His Honour concluded that the respondents had failed in  

their duties of prudency and of protecting the assets of the trust, having lost millions 

of dollars of trust funds over a period of eight years. This assessment was based 

primarily on: the respondents’ failure to express and record their opposition to the 

ongoing investment of funds into the venture, as envisaged by the Act; the scale of  

the sums involved; and the lengthy period of inaction during which the appellants 

neglected to seek directions from the Court.73  

As regards the TWVHL project, Judge Harvey took the view that the respondents’ 

conduct constituted a serious breach of their duties. While noting that they had not 

shared in the three male trustees’ reckless breach of the trust order, his Honour 

determined that, upon learning of and expressing concerns about the investment,  

the respondents had a duty to preserve the assets of OFT and to seek directions from 

the Court. Judge Harvey concluded that the respondents must be held to account for 

ignoring the advice of the trust solicitors and thereby failing to seek directions at the 

                                                        
 
71  Biel v Hall – Opepe Farm Trust [2011] Māori Appellate Court MB 535 (2011 APPEAL 535)  

at [136]–[139]. 
72  Rameka v Hall [2013] NZCA 203. 
73  See TTWMA, s 227(6).  
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earliest reasonable opportunity. His Honour considered that, had they done so,  

the $140,000 incurred in legal costs could have been reduced, if not wholly avoided.  

With respect to the Tauhara North purchase, Judge Harvey was satisfied the 

respondents’ conduct constituted a breach of their duties sufficiently serious to 

warrant their removal. His Honour concluded that the respondents had acted 

imprudently in failing to execute a written partnership agreement with OFT’s  

joint investor when the purchase was settled and to seek professional advice on  

the venture. His Honour also found that Mrs Rameka was conflicted in relation to  

the purchase.  

Taking into account these breaches of trust, the expenditure of substantial amounts on 

what was potentially needless High Court litigation, and the impact of the breaches on 

the financial state of OFT, Judge Harvey made an order for the removal of the 

respondents as trustees of OFT. Through an analysis of this decision, I will now  

examine whether TTWMA provides an appropriate balance and a sufficiently broad 

framework to enable trustees and owners to use and develop their land, while at  

the same time ensuring that the necessary checks and balances exist and are applied 

to promote retention. 

B   Balancing Retention and Utilisation in TTWMA 

When it comes to balancing retention with the risks that utilisation and development 

could pose to it in Māori land trust matters, TTWMA prioritises retention. This is 

primarily due to the extent of the supervisory role played by the MLC in  

the administration of Māori land trusts. As Judge Harvey’s decision in Hall v Opepe  

Farm Trust illustrates, the Court has significant discretionary powers to safeguard the 

retention of Māori land in the event of disaster or mishap. The effect of these  

powers is not to undermine owner autonomy (including the autonomy of trustees of  

Māori land once appointed) in decision-making, but rather to assist owner-driven 

utilisation in a way that ensures the necessary checks and balances exist, and  

are applied to give effect to the overwhelmingly supported imperative of retention.  

This means that the Court has extensive supervisory powers over the conduct of  
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trusts or trustees where its discretion is required by the Act, including the power  

to initiate a review of a trust’s activities of its own motion whenever it considers  

it necessary to promote retention and to make an order for the removal of a trustee 

whenever their conduct is deemed to pose a threat to retention. 

First, s 237 gives the MLC “the most extensive supervisory powers” over the 

administration of Māori land trusts where its involvement is required by the Act  

to promote retention. 74  This is because s 237 is complemented by a raft of 

discretionary powers vested in the MLC which are not likewise vested in the High Court. 

The special designation of Māori land as a taonga tuku iho means it is necessarily 

subject to many restrictions on utilisation not placed on other freehold land to  

promote retention. As Harvey contends:75  

The role of the Māori Land Court in its supervisory jurisdiction is therefore  

quite distinct. It is important to trustees and beneficiaries alike, given the 

circumstances of Māori land tenure, the impacts of individualisation and  

the large percentage of disengaged owners. 

Some examples of the supervisory powers exercised in this case include the power to 

approve an extension of the activities of a trust (s 229), to call on trustees to report on 

the administration of a trust (s 238), and to make an order for the removal of trustees 

(s 240). 

Secondly, s 238 effectively enables the Court, of its own motion, to initiate a review of 

a trust’s activities whenever it considers it necessary, based on evidence provided by 

an owner, trustee or other interested party, to promote retention. Seeing as the Court 

is not permitted to initiate a review of the terms, operation or other aspect of the  

trust of its own motion under s 231, s 238 is key in providing owners with an avenue 

for the accountability of their trustees. This is because s 238 enables the jurisdiction of 

the Court to be invoked at any time, the advantage of which is that concerned owners 

can access the Court with relative ease, often on an urgent basis, where issues 

                                                        
 
74  Proprietors of Mangakino Township v Maori Land Court CA65/99, 16 June 1999 at 9–10. 
75  Harvey, above n 11, at 111. 
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regarding the trust’s operation or trustees’ conduct have arisen.76 In this case, s 238 

was applied in directions to all five trustees to provide answers to questions regarding 

the financial position and investment activities of OFT. This underscores the utility  

for owners of having ready access to an independent and inexpensive judicial  

forum, exercising a discretion that is protective of the retention of Māori land,  

for the determination of issues that can and often do arise in the use and development 

of Māori land.  

Finally, s 240 permits the Court to make an order for the removal of a trustee whenever 

their conduct is deemed to pose a threat to retention. As the decision in this case 

illustrates, the removal of trustees involves a two stage inquiry. The first stage is for  

the Court to consider whether the trustee has failed to carry out their duties 

satisfactorily. Problematically, what constitutes satisfactory conduct is not dealt with  

in TTWMA, so the Court is effectively at liberty to set the standard against which  

a trustee’s performance is to be assessed. In Hall v Opepe Farm Trust, Judge Harvey, 

citing an appellate authority, resolved that it required consideration of the impact of 

the trustee’s actions on the beneficiaries and any apprehension of risk to the  

trust assets, namely the land itself.77 This means it is not every unsatisfactory act or 

omission which should lead to removal, but those that pose a threat to retention.  

As regards the mussel farm investment, the TWVHL project and the Tauhara North 

purchase, each involved a clear and present apprehension of risk to the trust assets  

as a result of the inaction of the respondents, so findings of unsatisfactory conduct 

were readily available. 

The second stage is for the Court to exercise a discretion to decide whether removal of 

the trustee is warranted. TTWMA does not contain any specific criteria for the exercise 

of this discretion outside the general objectives the Court is directed to seek in s 17. 

These include ascertaining and giving effect to the wishes of the owners, and  

promoting practical solutions to problems arising in the use or management of  

                                                        
 
76  At 188. 
77  Hall v Opepe Farm Trust, above n 22, at [158]–[160]. 
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the land.78 However, in this case, Judge Harvey exercised his discretion to remove  

the respondents as trustees of OFT without consulting the owners. Clearly then,  

where a trustee’s conduct is deemed to pose a threat to retention, the power to 

remove them from office is available to the Court irrespective of the owners’ wishes. 

Judge Harvey also took the view that the owners’ desire to see the return of  

the Tauhara North land for cultural and historic reasons could not “override the 

trustees’ principal duties of protecting the existing assets of the trust and their duty to 

act prudently”.79 So, when it comes to balancing the dual and sometimes conflicting 

objectives of retention and utilisation in Māori land trust matters, TTWMA prioritises 

promoting retention through the exercise of the extensive supervisory powers vested 

in the MLC.  

However, as the Waitangi Tribunal has observed, “the court’s powers are extensive on 

an ex post facto basis, after trustee decisions are made”.80 Sections 237, 238 and 240 

do not enable the Court to unpick trustee decisions. Rather, they empower the Court 

to hold trustees to account for the decisions they make regarding the utilisation and 

development of Māori land to promote the retention of that land in the hands of  

its owners, their whānau and their hapū. This is where the accessibility of the MLC 

becomes important, since an inaccessible remedy is no remedy at all.81 The fee to  

file an application in the Court for most trust matters is $60, which can be waived  

on application.82 While counsel are permitted, they are not required. Furthermore,  

as Judge Harvey’s decision in this case shows, where an owner seeks an injunction, 

 it is also possible for the Court to order a review, replacement or removal of the 

trustees since, unlike the procedure for Māori incorporations, there are no quorum 

requirements or voting thresholds for concerned owners to trigger the MLC’s 

                                                        
 
78  TTWMA, s 17(2). 
79  Hall v Opepe Farm Trust, above n 22, at [105]. 
80  Waitangi Tribunal, above n 32, at 227. 
81  Harvey, above n 11, at 111. 
82  Ministry of Justice “Māori Land Court Application Fees and Forms” (11 January 2020) 

<www.maorilandcourt.govt.nz>. 
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jurisdiction.83 While it could be said that this approach provides an appropriate balance 

and a sufficiently broad framework to enable trustees and owners to use and develop 

their land, because owners are free to engage with their land without the MLC  

directing the form of that utilisation, Te Puni Kōkiri has reported that reliance on  

this level of discretion creates uncertainty for owners and trustees in the  

development of aspirations for their land and in the implementation of actions  

to achieve those aspirations.84 The question then arises as to whether this is the ideal 

approach or whether another might be more appropriate when it comes to balancing 

retention with the risks that utilisation and development could pose to it  

in Māori land trust matters. 

V   Reform Proposals 

Since TTWMA was enacted in 1993, numerous reports prepared by the Crown and 

related agencies like the Law Commission, as well as Māori landowner groups, such as 

the Federation of Māori Authorities, have highlighted areas for improvement and 

reform. 85  While some of these concerns were addressed in an important  

amendment to the Act in 2002, a number of the more substantial changes were 

dropped at the Select Committee stage and criticism has continued.86 Unsurprisingly, 

issues that have clearly emerged in debate and discussions between Māori, and 

between Māori and the Crown, in the trust context include how to balance  

retention with the risks of utilisation and development, how to balance owner 

autonomy with the protective mechanisms necessary to ensure retention, and  

whether the MLC’s extensive supervisory powers are still needed or appropriate.87  

In this Part, I will consider how the proposed reforms would alter the balance between 

                                                        
 
83  See TTWMA, s 280(3). Where a shareholder seeks an investigation by the Court, 10 per cent of the 

shareholding must support the application, or a special resolution endorsing the application must 
be passed. 

84  Whaimutu Dewes, Tony Walzl and Doug Martin Ko Nga Tumanako o Nga Tangata Whai Whenua 
Maori: Owners Aspirations Regarding the Utilisation of Māori Land (Te Puni Kōkiri, April 2011)  
at 49. 

85  See Harvey, above n 11, at 157. 
86  See generally Waitangi Tribunal, above n 32, at [3.3.2]. 
87  At 89. 
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the dual, and sometimes conflicting, objectives of retention and utilisation in Māori 

land trust matters by assessing how they would have impacted the decision-making 

process of Judge Harvey in Hall v Opepe Farm Trust, had they been in force at the time 

the case was decided.  

A   The 2016 Bill 

The 2016 Bill is a replacement Bill. A complete re-write of the current law was chosen 

over piecemeal amendment on the recommendation of an independent review panel 

tasked with reviewing the Act in 2012. 88  The Panel considered that the changes 

necessary to give effect to the purpose of the reform required new legislation.89 It was 

of the view that:90 

The structure of Te Ture Whenua Maori Act, with a primary focus on the  

Māori Land Court and its jurisdiction, does not lend itself well to a new 

framework in which we consider the focus should very clearly be on Māori land 

protection and utilisation and empowerment of Māori landowners and their 

decision-making. 

Because the main thrust of the Panel’s recommendations was to remove a  

perceived barrier to utilisation, which the involvement of the MLC was assumed to 

carry with it, the 2016 Bill severely reduces the role of the Court in relation to  

Māori land trusts.91  

In general, the reform proposes to replace the protections afforded to Māori 

landowners by the impartial oversight of the MLC, when it comes to decisions  

regarding the use and development of Māori land, with a participating owners’  

regime designed to empower greater final decision-making by owners. The role of  

the Court is reduced from examining the merits of management decisions to one of 

                                                        
 
88  See Matanuku Mahuika and others Report: Te Ture Whenua Maori Act 1993 Review Panel  

(Te Puni Kōkiri, Wellington, 2014) at 31. 
89  At 31. 
90  At 31. 
91  Waitangi Tribunal, above n 32, at 228. 
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primarily procedural checks. 92  While this approach seems to provide a more 

appropriate balance, and a sufficiently broad framework to enable trustees and owners 

to use and develop their land, it comes at the price of increased compliance 

requirements to ensure the necessary checks and balances still exist and are applied  

to promote retention. In the context of Māori land trusts, this means the 2016 Bill is 

more complex, access to the Court is curtailed and there is a lengthier process for  

the removal of trustees.  

1   The 2016 Bill is more complex 

The 2016 Bill does away with all the management entities available under TTWMA 

except for the whānau trust. Instead, it provides for owners to appoint a governance 

body to manage the land on their behalf. 93  Owners are given the choice of a  

Māori incorporation, a private trust, a new or existing rangatopu, an existing  

statutory body, or a representative entity. 94  The 2016 Bill also contains some  

175 provisions that Māori owners and trustees must navigate to use and develop  

our land.95 By contrast, there are 97 provisions, including the regulations governing  

the powers of assembled beneficial owners, that owners and trustees must engage 

with under the current Act. The 2016 Bill’s provisions are also extremely convoluted 

and require constant cross-referencing between various clauses in the body of  

the legislation and in the schedules. As Te Paroa Lands Trust maintained in their 

submission on the 2016 Bill, the proposed reform “imposes all kinds of cumbersome 

processes that are worse than those under the current Act”.96  

As an ahu whenua trust, OFT would have continued to exist as a governance body  

in the form of a private trust. 97  The trustees together would have become the 

governance body and each individual trustee would have become a kaitiaki. 98  

                                                        
 
92  van Alphen Fyfe, above n 46, at 37. 
93  Te Ture Whenua Māori Bill 2016 (126-2), cl 154(1). 
94  Clause 158(1). 
95  See pts 5 and 6. See also schs 1–4. 
96  Te Paroa Lands Trust “Submission to the Māori Affairs Committee on Te Ture Whenua Māori Bill 

2016” at [9].  
97  Te Ture Whenua Māori Bill (126-2), sch 1 cl 12(1)(a). 
98  Schedule 1 cls 12(1)(b) and 13(3)(a). See cl 154(2). 
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These new terms and transitional provisions are confusing and unnecessary, and  

would undoubtedly only have made it more difficult for the owners of OFT to use and 

develop their land. 99  The vast increase in law would also only have made it  

more difficult for the owners of OFT to use and develop their land. Far from 

empowering greater final decision-making by the owners of OFT, the added  

complexity arising from the need to craft new protective mechanisms to replace the 

impartial oversight of the Court in Māori land trust matters would only have made the 

business of OFT more difficult to run. It would have also almost certainly required  

both the trustees and owners of OFT to seek legal advice to explain this complicated 

framework. This would have added to the cost of running the business of OFT 

as well as resolving the dispute regarding the removal of the trustees. The current  

trust framework for the management of Māori land is, therefore, far simpler than  

what is proposed under the 2016 Bill and involves less cost to owners. Accordingly,  

the question could be asked: what would have been the benefits for OFT under such a 

regime? 

2   Access to the Court is curtailed 

The answer seems to be in the power conferred on the Court to make an order 

permanently disqualifying a person from being appointed, or continuing in an 

appointment, as a trustee.100 However, access to the Court in the case of a conflict  

or dispute is significantly curtailed by the imposition of new thresholds to trigger the 

jurisdiction of the MLC. While the Court retains the power to initiate a review of a 

trust’s activities of its own motion under cl 216, it can only do so on the application  

of the governance body, or at least 15 owners who together hold at least five per cent 

of the beneficial interest in the land.101  

Assuming the trustees would not have been willing to initiate a review of their  

own decisions, Mr Hall’s application would have needed the support of at least  

                                                        
 
99  See Harvey, above n 11, at 192–195. 
100  See Te Ture Whenua Māori Bill (126-2), cl 220. 
101  Clause 216(4)(a). 
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14 other owners, who, together with him, held at least five per cent of the beneficial 

interest in the land, to trigger the jurisdiction of the MLC. As with the thresholds under 

the Māori Assembled Owners’ regime, this threshold would have almost certainly been 

impossible to achieve due to the ongoing fragmentation of the freehold interest and, 

therefore, would have made it impossible for the owners to seek accountability. 

Through the imposition of these new thresholds, the trustees of OFT would have 

essentially been immune to the owners’ concerns. So long as the correct decision-

making procedures were followed, the Court would have been powerless to provide a 

remedy. As Harvey has observed, “the application and enforcement of rigid statutory 

thresholds under the [2016] Bill leaves little practical room for exceptions, which [is] 

counterproductive to one of the central aims of the reform” — namely, owner 

empowerment.102  The 2016 Bill also fails to ensure that the necessary checks and 

balances exist, and are applied to promote the retention of Māori land. Despite having 

squandered millions of dollars of trust funds, Mrs Rameka, Mrs Biel and the three male 

trustees would likely still be in office because the threshold required to trigger the 

MLC’s jurisdiction would probably not have been met.  

3   A lengthier process for the removal of trustees  

If the threshold required to trigger the MLC’s jurisdiction is somehow met, there is  

likely to be a lengthier process for the removal of trustees under the 2016 Bill. First,  

a judge can convene a conference “to give the parties to a proceeding before the 

[C]ourt an opportunity to negotiate a settlement of a claim or any issue”.103 The judge 

is permitted to assist the parties in their negotiations, but cannot then preside at the 

hearing of the proceeding (if any) “unless all parties taking part in the conference 

consent … or the only matter for resolution at the hearing is a question of law”.104  

Judge Harvey could have convened a judicial settlement conference in Hall v Opepe 

Farm Trust. With his help, the parties could have negotiated a settlement of  

                                                        
 
102  Harvey, above n 11, at 254. 
103  Te Ture Whenua Māori Bill (126-2), cl 425. 
104  Clause 425(3). 
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Mr Hall’s application for the removal of the trustees and avoided the cost of potentially 

needless litigation. However, if the issue proceeded to court, Judge Harvey would not 

have been able to preside over the hearing unless all parties who took part in the 

conference consented or the only matter for resolution at the hearing was a question 

of law. While this gives effect to owner autonomy by providing greater alternative 

dispute resolution options for owners, it could have caused OFT undue delay or 

prejudice if the uptake on settlement conferences was high. As the lawyers at  

McCaw Lewis have pointed out, “there are only 12 Māori Land Court judges who have 

increasing demanding workloads in the Waitangi Tribunal, Environment Court and 

Pacific Courts”.105 

Secondly, a judge can refer an application to a dispute resolution process. If satisfied 

there is an issue in dispute that the parties should attempt to resolve themselves,  

a judge is required to adjourn the matter to allow any dispute resolution process  

set out in the governance agreement to be carried out, or to refer the dispute to the 

Chief Executive to initiate a dispute resolution process in accordance with pt 9.106  

The parties are then required to agree on and nominate one or more  

kaitakawaenga (person to provide dispute resolution services) for appointment  

within 20 working days. 107  If the parties fail to nominate a kaitakawaenga or  

other suitable person, the Chief Executive is required to appoint one.108 The parties 

must then elect to give the appointed kaitakawaenga the power to make written 

recommendations or a binding decision on the dispute. 109  If this process is 

unsuccessful, the matter would then proceed to the MLC for determination.110  

Judge Harvey could have referred Mr Hall’s application for the removal of the trustees 

to a dispute resolution process in Hall v Opepe Farm Trust. If satisfied that removal of  

 

                                                        
 
105  McCaw Lewis Lawyers “Submission to the Māori Affairs Committee on Te Ture Whenua Maori 

(Succession, Dispute Resolution and Other Related Matters) Bill 2019” at [20]. 
106  Te Ture Whenua Māori Bill (126-2), cl 216(4). 
107  Clause 332. 
108  Clause 332. 
109  Clause 335. 
110  Clause 337. 
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the trustees was an issue the parties should attempt to resolve themselves,  

his Honour would have been required to adjourn the matter and refer the dispute to 

the Chief Executive to initiate a dispute resolution process. This in itself could have 

been lengthy and convoluted. 111  As the Arbitrators’ and Mediators’ Institute  

have noted, “the dispute resolution process inserted into the [2016] Bill creates a 

strictured model which may hinder rather than encourage effective dispute resolution 

for Māori”.112 For example, if Mr Hall and the trustees had irreconcilable differences,  

or alternative dispute resolution was not their preferred course of action, being forced 

into such a process would simply have caused them undue cost, stress and delay  

in having to take a longer route to access the Court. Although providing greater 

alternative dispute resolution options for owners gives effect to owner autonomy, 

forcing Mr Hall and the trustees into such a process without their consent is the 

antithesis of the rangatiratanga and choice that the 2016 Bill was intended to embody. 

Finally, a judge can make an order for the disqualification of trustees. If satisfied that  

a trustee has persistently failed to comply with any of their duties arising under any 

enactment, rule of law, rule of court, or court order, a judge can make an order 

disqualifying a person from being appointed, or continuing in an appointment,  

as a trustee.113 Such an order can disqualify a person permanently or for a period 

specified in the order. 114  However, the MLC may only disqualify a person  

permanently or for a period longer than 10 years in the most serious cases.115  

Judge Harvey could have made an order disqualifying the respondents from continuing 

in appointment as trustees of OFT if his Honour was satisfied that they had persistently 

failed to comply with any of their statutory duties. As with s 240, this would have 

involved a two stage inquiry. The first stage would have been for the Court to  

consider whether the respondents had persistently failed to carry out one of their  

                                                        
 
111  See generally cls 330–337. 
112  Arbitrators’ and Mediators’ Institute of New Zealand “Submission to the Māori Affairs Committee 

on Te Ture Whenua Māori Bill 2016” at 2.  
113  Te Ture Whenua Māori Bill (126-2), cl 220(1)(b)(i). 
114  Clause 220(2). 
115  Clause 220(3). 
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statutory duties. While this seems to remove the discretion currently conferred on  

the Court to set the standard against which a trustee’s performance is to be assessed, 

what constitutes a persistent failure is likewise not defined in the 2016 Bill. This means 

that the Court would have still effectively been at liberty to set the standard against 

which the respondents’ performance was to be assessed. As the mussel farm 

investment, the TWVHL project and the Tauhara North purchase each involved a  

clear breach of the respondents’ duty to act prudently, it is likely that Judge Harvey 

would have found that the respondents had persistently failed to carry out one of  

their statutory duties.  

The second stage of the inquiry would have remained for the Court to exercise a 

discretion to decide whether removal of the trustee was warranted. Like TTWMA,  

the 2016 Bill does not contain any specific criteria for the exercise of this broad 

discretionary power outside the general principles the MLC is required to recognise  

in seeking to achieve the purpose of the reform.116 These include that: owners have 

the right to decide how their land is used and to take advantage of opportunities to 

develop their land; tikanga is central to matters involving Māori land; and disputes 

should be managed in a way that maintains or enhances the relationships among the 

owners, and members of their whānau and their hapū.117 But there is still nothing  

in the 2016 Bill that would have prevented Judge Harvey from exercising his discretion 

to remove the respondents as trustees of OFT without consulting the owners.  

The Court would have retained the power to remove trustees from office  

irrespective of the owners’ wishes. Again, this is the antithesis of the rangatiratanga 

and choice that the 2016 Bill was intended to embody. However, the principle that 

tikanga is central to matters involving Māori land could have altered the Court’s view 

in relation to the Tauhara North purchase by giving more weight to the owners’ desire 

to see the return of the land for cultural and historic reasons.  

 

                                                        
 
116  Clause 4. 
117  Clause 3(4). 
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B   The 2019 Bill 

Having considered how the 2016 Bill would alter the balance between the dual and 

sometimes conflicting objectives of retention and utilisation in Māori land trust 

matters, I will now turn to do the same with the 2019 Bill by assessing how the 

proposed amendments would have impacted the decision-making process of  

Judge Harvey in Hall v Opepe Farm Trust. As its title suggests, the 2019 Bill is  

an amendment Bill. An amendment to the existing law was chosen over a complete  

re-write because the Labour-led Government is of the view that TTWMA “continues to 

provide a sound legislative framework for Māori land tenure, supporting owners of 

Māori land to retain, as well as develop and utilise, their land”.118 However, it also 

believes the Act “would benefit from some practical and technical changes that support 

the Māori Land Court and strengthen the legislative framework”.119 The 2019 Bill is, 

therefore, narrower in scope than the 2016 Bill.  

In general, the 2019 Bill proposes small changes to the law governing succession, 

dispute resolution and other related matters to reduce the complexity and compliance 

requirements owners encounter when they engage with the MLC about their land.120 

The idea is that streamlining access to the Court will better balance owner autonomy 

with the protective mechanisms necessary to ensure retention, by making it easier for 

Māori to engage with and resolve disputes about their whenua. In the context of  

Māori land trusts, this means a MLC Registrar can determine applications for simple 

and uncontested trust matters, there are more dispute resolution options for owners 

and there are updated grounds for the removal of trustees.  

 

 

                                                        
 
118  Te Ture Whenua Maori (Succession, Dispute Resolution, and Related Matters) Amendment Bill 

(179-1) (explanatory note) at 1. 
119  At 1. 
120  At 1. 
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1   A MLC Registrar can determine applications for simple and uncontested trust 

matters 

The new s 235A permits a Registrar to determine an application for a simple and 

uncontested trust matter unless the applicant requests otherwise.121  A simple and 

uncontested trust matter is explained in subs 9 as meaning one that the Registrar is 

satisfied is simple, such as the appointment of a trustee to a whānau trust or having a 

whānau trust constituted to hold only the applicant’s beneficial interests or shares, and 

uncontested because the application has been notified or consulted on as required by 

the rules of the Court and no one has objected.  

Mr Hall’s application in Hall v Opepe Farm Trust could have been determined by a 

Registrar under the proposed amendment. It is unlikely, based on the above examples, 

that a Registrar would have been satisfied that Mr Hall’s application was a simple and 

uncontested trust matter because s 240 involves a question of law and the respondents 

clearly objected to their removal (all the way up to the Court of Appeal, in fact). 

Nevertheless, this mechanism would have made it easier for the owners and trustees 

of OFT to use, develop and resolve disputes about their land by reducing the amount 

of time they would have had to spend in court. However, allowing a Registrar to 

determine Mr Hall’s application could have created uncertainty, and perhaps  

even prejudice, for the owners of OFT. This is because the definition of simple is  

too vague.122  Although the new s 235A(9)(a) includes a list of examples of simple  

trust matters for reference, it provides no specific criteria against which a Registrar is 

to assess whether a trust matter is in fact simple. This could mean that something as 

straightforward as a reduction in the number of trustees of a trust — for example, 

where a trustee has died or filed a written resignation — could be passed over to the 

Court, or that a complex application for the approval of a new venture could be dealt 

with by a Registrar. As the facts in Hall v Opepe Farm Trust illustrate, often what 

appears to be simple is not, especially where Māori land is concerned. 

                                                        
 
121  Te Ture Whenua Maori (Succession, Dispute Resolution, and Related Matters) Amendment Bill 2019 

(179-2), cl 41. 
122  McCaw Lewis Lawyers, above n 105, at [36]. 
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2   More dispute resolution options for landowners 

Similar to what was proposed in the 2016 Bill, the new s 40A enables a judge to  

convene a conference “to give the parties to a proceeding before the [C]ourt an 

opportunity to negotiate the settlement of a claim or an issue”. 123  The judge is 

permitted to assist the parties in their negotiations, but cannot then preside at the 

hearing of the proceeding (if any) “unless all parties taking part in the conference 

consent … or the only matter for resolution at the hearing is a question of law”.124  

Judge Harvey could have convened a judicial settlement conference in Hall v  

Opepe Farm Trust. Again, with his Honour’s help, Mr Hall and the trustees could have 

negotiated a settlement of Mr Hall’s application for the removal of the trustees and 

avoided the cost of potentially needless litigation. However, had the negotiations failed 

and the matter proceeded to a hearing, his Honour would not have been able to 

preside over the hearing unless all parties who took part in the conference consented 

or the only matter for resolution at the hearing was a question of law. As discussed, 

although this gives effect to owner autonomy by providing greater alternative  

dispute resolution options for owners, it could also have caused OFT undue delay or 

prejudice if the uptake on judicial settlement conferences was high because there  

are only 12 MLC judges who have increasingly demanding workloads. 

Parties would also have the option to attempt to resolve any dispute about Māori land 

trust matters themselves under the new pt 3A.125  The new s 98L(2) provides that  

either party to a dispute may apply to have the issue referred to a mediator before 

proceedings are initiated in court. If court proceedings have already been initiated,  

the new s 98L(1) permits a judge to refer any issue to a mediator at their own initiative 

or on the request of any party to the proceedings. However, the new s 98J makes it 

clear that mediation is always voluntary. It overrides the rest of the new pt 3A and 

provides that: an issue may only be referred to mediation if all the parties agree to 

                                                        
 
123  Te Ture Whenua Maori (Succession, Dispute Resolution, and Related Matters) Amendment Bill 

(179-2), cl 15. 
124  Clause 15. 
125  Clause 19. 
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mediation; and an issue may only be mediated while all the parties still agree to 

mediation.  

Mr Hall and the trustees would have been able to attempt to resolve the dispute 

themselves under the new pt 3A. Either party could have applied to have the matter 

referred to a mediator before proceedings were initiated. Judge Harvey would also 

have been able to refer any issue arising from the matter to a mediator at his Honour’s 

own initiative, or on the request of either party, once proceedings had begun if both 

parties agreed to mediation. The dispute resolution process proposed in the 2019 Bill, 

therefore, gives full effect to owner autonomy by providing greater alternative dispute 

resolution options for owners with no risk of added cost, stress or undue delay because 

“the policy intent is that the dispute resolution process would be free”, as well as 

completely voluntary.126  

3   Updated grounds for the removal of trustees 

The 2019 Bill updates the current grounds for the removal of a trustee with more 

specific grounds. These include where “the trustee has lost the capacity to perform the 

functions of a trustee” or where “the removal is desirable for the proper execution of 

the trust”.127 Where it is the latter, the judge must also be satisfied that the trustee: 

has repeatedly refused or failed to act as trustee; has become an undischarged 

bankrupt; is a corporate trustee subject to an insolvency event; or is no longer suitable 

to hold office because of their conduct or circumstances.128 The new s 240(3) provides 

several examples of conduct or circumstances that may render a person no longer 

suitable to hold office as trustee, including where they are convicted of an  

offence involving dishonesty, and where they are prohibited from taking part in  

                                                        
 
126  Te Ture Whenua Maori (Succession, Dispute Resolution, and Related Matters) Amendment Bill 

(179-2) (select committee report) at 4. 
127  Te Ture Whenua Maori (Succession, Dispute Resolution, and Related Matters) Amendment Bill 

(179-2), cl 42(2). 
128  Clause 42(2). 
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the management of a company or other body under the Companies Act 1993,  

the Financial Markets Conduct Act 2013 or the Takeovers Act 1993.129 

Though the reform proposes to update the grounds for the removal of trustees,  

Mr Hall’s application for the removal of the trustees of OFT would be dealt with in  

very nearly, if not exactly, the same way under the 2019 Bill. Judge Harvey could have 

made an order removing the respondents as trustees of OFT if satisfied that their 

removal was desirable for the proper execution of the trust and that they had 

repeatedly failed to act as trustees.130 This would have involved a three stage inquiry. 

The first stage would have been whether the respondents had repeatedly failed to act 

as trustees. Again, while this seems to remove the discretion currently conferred on 

the MLC to set the standard against which a trustee’s performance is to be assessed, 

the judge is left to determine what constitutes a repeated failure. So, the Court would 

still effectively have been at liberty to set the standard against which the respondents’ 

performance was to be assessed. As the mussel farm investment, the TWVHL project 

and the Tauhara North purchase each involved a clear breach of the respondents’ duty 

to act prudently, it is likely that Judge Harvey would have found that the respondents 

had repeatedly failed to act as trustees.  

The second stage would have been whether the respondents’ removal was desirable 

for the proper execution of the trust. Taking into account the respondents’ repeated 

breaches of trust, the expenditure of substantial amounts on what was potentially 

needless High Court litigation, and the impact of their breaches on OFT’s financial state, 

it is likely Judge Harvey would have found that the respondents’ conduct was of a 

sufficient extent and nature to prevent the proper execution of the trust and, 

therefore, that their removal would have been desirable. 

The third stage would have remained for the MLC to exercise a discretion to decide 

whether removal of the trustee was warranted. Like the 2016 Bill, the 2019 Bill  

does not include specific criteria for the exercise of this discretion. Again, though  

                                                        
 
129  Clause 42(3). 
130  Clause 42(2). 
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the general objectives the Court is directed to seek in s 17 include ascertaining and 

giving effect to the wishes of the owners, and promoting practical solutions to 

problems arising in the use or management of the land, there is still nothing in the  

2019 Bill that would have prevented Judge Harvey from exercising his discretion to 

remove the respondents as trustees of OFT without consulting the owners.  

Clearly then, while the 2019 Bill proposes to update the grounds for the removal  

of trustees, it would have made little practical difference to the decision-making 

process of Judge Harvey in Hall v Opepe Farm Trust. 

VI   What Reform of TTWMA Should Look Like 

TTWMA is heavily reliant on the exercise of judicial discretion when it comes to 

balancing retention with the risks that utilisation and development could pose to it in 

Māori land trust matters. As Judge Harvey’s decision in Hall v Opepe Farm Trust 

illustrates, the MLC has a final discretion over a range of decisions regarding the 

utilisation of Māori land, and priority is given to promoting retention. While this might 

be the appropriate trade-off for recognising Māori land as taonga tuku iho which  

ought to be retained and developed for the benefit of its owners, their whānau and 

their hapū, it creates uncertainty for owners of Māori land in decision-making, 

particularly regarding the use and management of our lands. Reform of the laws 

relating to Māori land trusts must prioritise this issue.  

As discussed, the need for reform of TTWMA is not in dispute. Change is clearly desired. 

The question concerns the extent of reform needed to better balance owner autonomy 

with the protective mechanisms necessary to ensure retention. In this Part, I will 

suggest what reform of TTWMA should look like to satisfy the standard of providing an 

appropriate balance and a sufficiently broad framework to enable trustees and owners 

to use and develop their land, while at the same time ensuring that the necessary 

checks and balances exist and are applied to promote retention. I will also comment on 

how my suggestions might have affected the decision-making process of Judge Harvey 

in Hall v Opepe Farm Trust. In light of my earlier analysis, I argue that the law should 

resolve the tension between retention and utilisation by amending the current Act to 

improve owner involvement in trust matters.  
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A   Amendment to the Current Act 

The reform should be an amendment to the current Act rather than a complete rewrite 

of the law. The replacement of TTWMA with an entirely new law is not necessary to 

remove the uncertainties implicit in the MLC’s various areas of discretionary review 

and supervision when it comes to balancing retention with the risks that utilisation and 

development could pose to it in Māori land trust matters. The appropriate balance 

between owner autonomy and the protective mechanisms necessary to ensure 

retention can, with key changes, be achieved under the existing framework.  

As Judge Harvey’s decision in Hall v Opepe Farm Trust illustrates, the Court’s powers 

are extensive on an ex post facto basis, after trustee decisions are made. Trustees do, 

in fact, make the decisions when it comes to the use and development of Māori land, 

with the Court invariably confirming their decisions in the absence of improper process, 

conflict of interest or other illegality. 131  This is apparent from the number of  

trusts successfully realising their different aspirations under the current regime.  

As Craig Coxhead has observed:132 

We have land trusts worth in excess of $200 million, trusts involved in 

papakāinga housing projects, orchards, and farms, along with owners who  

seek to utilise their land by preserving the native forest growing there through 

rāhui arrangements. These are all success stories where Māori landowners 

have been able to balance the twin aims of the Te Ture Whenua Māori Act - 

retention and utilisation. 

Coxhead also notes that most land utilisation initiatives in the trust context do not 

require court approval or oversight. He says: “In the main, owners are free to go about 

caring for and utilising their land as they wish.”133 The Court is only required to be 

involved where a utilisation proposal involves the disposition of interests in Māori land, 

or on application by the trustees themselves or any beneficiary of the trust. 134  

                                                        
 
131  See Harvey, above n 11, at 179. 
132  Craig Coxhead “Māori Land: Unlocking the potential” (2013) May Māori LR 1 at 1. Coxhead was 

appointed as a Judge of the Māori Land Court on 25 January 2008. 
133  At 1. 
134  See TTWMA, pt 8. 



Shanks [2020] 7 Te Tai Haruru: Journal of Māori and Indigenous Issues 

 

 

 
 

207 

In respect of the latter, it is usually to protect the owners’ interests in the event of 

disaster or mishap. Only then does the Court have extensive supervisory powers to 

promote retention. 

The view that the structure of the current legislation does not lend itself well to  

“Māori land protection and utilisation and empowerment of Māori landowners and 

their decision-making”, which informed the decision to completely repeal and 

replace TTWMA with the 2016 Bill, was, therefore, seriously misguided.135 Perhaps  

this explains why the 2016 Bill goes too far in seeking to reduce the role of the MLC  

in the administration of Māori land trusts. Not only is the 2016 Bill overly complicated 

as a result of the need to craft new protective mechanisms to replace the impartial 

oversight of the Court, but it completely fails both to provide an appropriate balance 

and a sufficiently broad framework to enable trustees and owners to use and develop 

their land, and to ensure that the necessary checks and balances exist and are  

applied to promote retention. The ability of owners to, first, access the Court and, 

secondly, obtain a suitable remedy, is made more difficult by the imposition of new 

thresholds to trigger the Court’s jurisdiction, and a lengthier process for the removal of 

trustees. Far from removing the uncertainties implicit in the Court’s various areas of 

discretionary review and supervision, the 2016 Bill creates new uncertainties for 

owners in the development of aspirations for our land and in the implementation of 

actions to achieve those aspirations. As Harvey has observed, the current law is much 

“simpler and consequently more accessible for owners and their advisers to engage 

with as they manage their lands”.136 

An amendment to the existing law is, therefore, all that is required to better balance 

owner autonomy with the protective mechanisms necessary to promote retention.  

The 2019 Bill is a good starting point for providing an appropriate balance, and a 

sufficiently broad framework to enable trustees and owners to use and develop  

their land while at the same time ensuring that the necessary checks and balances  

exist and are applied to promote retention. In this section, I will suggest some 

                                                        
 
135  Mahuika and others, above n 88, at 31. 
136  Harvey, above n 11, at 189. 
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adjustments and additions to the proposed amendments that would help to  

remove the uncertainties implicit in the Court’s various areas of discretionary review 

and supervision in Māori land trust matters. First, the 2019 Bill should contain  

specific criteria for the exercise of the broad discretionary power vested in the MLC  

in s 240. Secondly, the 2019 Bill should include more precise definitions of what is 

simple and uncontested in its proposal to allow a Registrar to determine simple and 

uncontested trust matters. Thirdly, the 2019 Bill should make provision for the 

employment of more MLC judges to ensure the effective operation of judicial 

settlement conferences. Fourthly, more thought should be given to allowing  

the MLC to compel parties to mediate in certain circumstances, as well as the  

type of mediation process to be adopted. Finally, the 2019 Bill should require all  

Māori land trusts to hold a general meeting of owners at least once every 12 months. 

1   Specific criteria for the exercise of the broad discretionary power in s 240 

The 2019 Bill should contain specific criteria for the exercise of the broad discretionary 

power vested in the MLC in s 240. When it comes to ensuring the necessary checks and 

balances exist and are applied to promote retention, several different protective 

mechanisms can be used. As the Waitangi Tribunal has observed: “One is to have an 

impartial decision-maker exercising a discretion protective of all owners in a  

balanced manner having regard to the purpose of the legislation.” 137  This is the 

mechanism used by the current legislation. While it has the potential to create 

uncertainty for owners in the development of aspirations for our land and in the 

implementation of actions to achieve those aspirations, it is preferable to “setting 

thresholds with all their complexity, both as to quorum requirements and as to voting”, 

which is the mechanism used in the 2016 Bill.138  Restricting access to the MLC is  

the antithesis of giving effect to owner autonomy, which presumably includes the 

decision of whether to seek the assistance of the Court.139 As discussed, one of the key 

advantages of the current law regarding Māori land trusts is that there are no quorum 

                                                        
 
137  Waitangi Tribunal, above n 32, at 224. 
138  At 224. 
139  Harvey, above n 11, at 206. 
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requirements or thresholds for concerned owners to seek accountability. While this 

degree of protection and accessibility comes at the expense of a level of uncertainty in 

decision-making, it can — and should — be removed by amending TTWMA to include 

specific criteria for the exercise of the broad discretionary powers vested in the MLC.  

This seems to be what the 2019 Bill is trying to do in updating the grounds for  

the removal of trustees. However, as discussed, the proposed amendment would  

make little practical difference to the decision-making process of Judge Harvey in  

Hall v Opepe Farm Trust. This is largely because the updated grounds are specific to 

private general law trusts which typically have professional trustees appointed.  

As the Judges of the MLC have observed:140 

Māori land trusts do not, for the most part, have professional trustees 

appointed – trustees are generally the Māori landowners themselves, 

appointed to be the representatives of the full land ownership. 

The proposed amendment to s 240 is, therefore, largely out of step with the common 

circumstances of Māori land trusts and trustees. Māori land trustees are not removed 

because they have received professional sanctions under the Companies Act or  

similar legislation, but because they have failed to properly take account of their 

duties.141 

The amendment to s 240 should be adjusted to require a vote of owners as to  

whether they desire the removal of the trustee. Though s 17 directs the Court to 

ascertain and give effect to the wishes of the owners in exercising its jurisdiction and 

powers under TTWMA, it is not required to do so. As Judge Harvey’s decision in  

Hall v Opepe Farm Trust illustrates, where a trustee’s conduct is so unacceptable and 

in breach of core trust duties, the MLC has the power to remove them from office 

irrespective of the owners’ wishes. This broad discretionary power is retained in the 

2019 Bill and should continue to be available to ensure the necessary checks and 

                                                        
 
140  Māori Land Court Judges “Submission to the Māori Affairs Committee on Te Ture Whenua Maori 

(Succession, Dispute Resolution and Other Related Matters) Bill 2019” at [110].  
141  At [110]. See generally Te Ture Whenua Maori (Succession, Dispute Resolution, and Related 

Matters) Amendment Bill (179-2), cl 42(3).  
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balances exist and are applied to promote retention. However, the Court should be 

required to consult and take account of the owners’ views as to whether they desire 

the removal of the trustee. This would achieve a better balance between owner 

autonomy and the protective mechanisms necessary to ensure retention by 

guaranteeing a level of owner involvement in the decision-making process.  

In Māori land trust matters, the owners’ wishes are typically expressed by a vote at  

a meeting of owners.142 To ensure this adjustment is not an additional administrative 

burden on the MLC, it should be up to the applicant seeking the removal of the  

trustee to: inform the owners of the reasons why they seek their removal; arrange for 

the vote to be held and certified; and pass the results on to the Court for consideration. 

Such a requirement would have prevented Judge Harvey from exercising his discretion 

to remove the respondents as trustees of OFT without consulting the owners in  

Hall v Opepe Farm Trust.  

Further, s 240 should be amended to codify the three stage inquiry for the removal  

of trustees. This would promote more transparent and consistent decision-making  

by clearly outlining the steps involved in the exercise of the MLC’s discretion.  

In addition to creating more certainty for owners in the development of aspirations  

for their land, and in the implementation of actions to achieve those aspirations, 

separating out the different steps would simplify the decision-making process for  

the judges themselves when determining an application under s 240. As the  

New Zealand Māori Law Society suggests: “The condition that removal is desirable  

for the proper execution of the trust should be a standalone factor.”143  

The New Zealand Māori Law Society also recommended that the MLC be given the 

power to remove a trustee from serving on any trust, not just the trust in question,  

if their conduct warrants it. 144  Granting the Court this power would prevent the 

recurrence of poor management decisions by individuals who sit on multiple Māori 

land trusts. The 2016 Bill’s proposal to allow the Court to make an order disqualifying 

                                                        
 
142  See Clarke v Karaitiana [2011] NZCA 154, [2011] NZAR 370.  
143  New Zealand Māori Law Society “Submission to the Māori Affairs Committee on Te Ture Whenua 

Maori (Succession, Dispute Resolution and Other Related Matters) Bill 2019” at 11. 
144  At 12. 
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a person from being appointed, or continuing in an appointment, as a trustee should, 

therefore, be included in the amendment to s 240. These adjustments and additions 

would have allowed Judge Harvey to remove Mrs Rameka and Mrs Biel as trustees of 

both OFT and HHLT if his Honour was satisfied that their conduct warranted it,  

in the circumstances, to prevent the recurrence of their imprudent management 

decisions.  

2   More precise definitions of what is simple and uncontested  

The 2019 Bill should also include more precise definitions of what is simple and 

uncontested in its proposal to allow a Registrar to determine simple and uncontested 

trust matters. As discussed, allowing a Registrar to deal with simple and uncontested 

trust matters would have made it easier for the trustees and owners of OFT to use, 

develop and resolve disputes about their land, but it could have also created 

uncertainty, and perhaps even prejudice, for them. This potential for uncertainty and 

prejudice should be removed by adding more precise definitions of what is simple and 

uncontested in the proposed amendment, to clarify what matters a Registrar can  

deal with. Examples of definitions for what is simple suggested in submissions on the 

2019 Bill include easily understood or done, presenting no difficulty145 and plain and 

uncomplicated in form. 146  The list of examples provided in the new s 235A(9)(a)  

should also be expanded and refined. An application for the reduction of the  

number of trustees in a trust where the trustee has died or filed a written resignation 

should be included by way of example.  

As regards what is uncontested, a more detailed process for notice should be included 

in the amendment so that all interested parties know how to keep track of trust 

applications that may affect their interests. Currently all applications go to a hearing, 

which is open and public. The date and time of these hearings are advertised in the 

National Pānui to allow interested people to attend those applications. 147  Such a 

                                                        
 
145  McCaw Lewis Lawyers, above n 105, at [38]. 
146  Māori Land Court Judges, above n 140, at [53]. 
147  McCaw Lewis Lawyers, above n 105, at [41]. 
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process, therefore, could include advertising the application in the National Pānui,  

as Māori landowners are already familiar with this procedure. Where no objection is 

received after the passage of an appropriate length of time (to be specified in  

the amendment), the matter could then fairly be considered uncontested. 

3   More judges for the effective operation of judicial settlement conferences 

The 2019 Bill should also make provision for the employment of more MLC judges  

to ensure the effective operation of judicial settlement conferences. As discussed, 

allowing the Court to convene conferences to give parties an opportunity to negotiate 

the settlement of a claim gives effect to owner autonomy by providing greater 

alternative dispute resolution options for owners. However, it also has the potential to 

cause owners undue delay, or perhaps even prejudice, if the uptake on settlement 

conferences is high. This is because there are only 12 MLC judges who have  

increasing demanding workloads in the Waitangi Tribunal, Environment Court and 

Pacific Courts. The 2019 Bill should, therefore, make additional provision for an 

increase in the number of MLC judges to ensure the amendment operates effectively 

if the uptake on judicial settlement conferences is high.148 This addition would have 

provided Mr Hall and the trustees with the opportunity to negotiate a settlement of 

their dispute without the risk of undue delay or prejudice, potentially avoiding the cost 

of needless litigation.  

4   Compulsory mediation and the type of mediation process to be adopted 

More thought should also be given to allowing the MLC to compel parties to mediate 

in certain circumstances. As discussed, the process proposed in the 2019 Bill gives  

full effect to owner autonomy by providing greater alternative dispute resolution 

options for owners with no risk of added cost, stress or undue delay, because it is 

intended to be free and completely voluntary. I am inclined, however, to question 

whether this is the best way to improve owner involvement in trust matters.  

An alternative amendment could be to include some statutory mechanism, rules or 

                                                        
 
148  At [20]. 
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practice notes that sit behind the legislation to enable judges to compel parties to 

mediate in certain circumstances.149  This would empower owners to achieve their  

own solutions rather than having to accept an outcome imposed on them by the Court. 

Although compulsion is argued to be the antithesis of rangatiratanga, there seem to be 

two schools of thought on this issue. Many submitters on the 2016 Bill expressed the 

view that compelling parties to mediate is wrong — that one of the principles of 

mediation is that it is voluntary. 150  While this may be true in the case of private  

general law mediation, it does not rule out the possibility that compulsion in certain 

circumstances is tika and appropriate.151 Of course, on the one hand, there is the valid 

argument that forcing parties to mediate where irreconcilable differences exist, or 

where it is not their preferred course of action, is a waste of time and money. But,  

on the other hand, once a person is engaged in mediation with a skilled mediator and 

perhaps skilled counsel, the practical reality is that settlements ensue.152  

More thought should also be given to the type of mediation process to be adopted 

under TTWMA. 153  There are several different mediation models across the world, 

including in New Zealand. The flexibility (structured or unstructured) provided in the 

new dispute resolution process to be inserted into the Act under cl 19 is a good  

starting point, but it has the potential to prejudice some landowners if mediation is run 

like a courtroom at one end of the country and more of a facilitative process at  

the other.154 This potential for prejudice should be remedied through the addition of 

some practice notes, rules or guidelines regarding the type of mediation process to be 

adopted under the Act. 155  A specific change to the proposed amendment is not 

necessary as flexibility is a key tenet of successful mediation. 156  However, if the  

new pt 3A is going to be successful and grow the confidence of Māori to use it,  

                                                        
 
149  See Aidan Warren “Te Ture Whenua Maori (Succession, Dispute Resolution, and Related Matters) 

Amendment Bill - hearing of evidence” (26 February 2020) Māori Affairs Committee 
<www.facebook.com/Maori.Affairs> at 5:20. 

150  Te Puni Kōkiri Te Ture Whenua Māori Reform: Summary of Submissions (September 2015) at [587]. 
151  Warren, above n 149, at 6:10. 
152  At 6:35. 
153  See McCaw Lewis Lawyers, above n 105, at [31]. 
154  Warren, above n 149, at 11:30. 
155  See McCaw Lewis Lawyers, above n 105, at [34]. 
156  Warren, above n 149, at 12:25. 
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more work must be done to ensure Māori can have confidence and trust in this 

process.157 

5   General meetings of owners at least once every 12 months 

The 2019 Bill should also require all Māori land trusts to hold a general meeting of 

owners at least once every 12 months. General meetings are the principal means by 

which owners receive information on the performance of the trust, including the 

opportunity to inspect accounts, question trustees, express support or no confidence 

in their governance, and generally provide feedback on any relevant trust matters.158 

They are, therefore, very important to owners since it is the only time they are actively 

involved in the management of their land. The proverb ko te kai o te rangatira, he 

korero (talk is the food of chiefs) conveys the value of collective korero or dialogue 

within Māori society. 159  Although the trust orders of many trusts, especially the  

larger ones, likely already include mandatory provisions about annual, biannual or 

triannual general meetings, it is not yet a requirement to do so. It is not entirely 

surprising then that many Māori landowners feel “left out, cut out or prevented from 

engaging in land affairs” as a result of the trust structure. 160  As Kīri Mamai Dell 

explains:161  

Elected governance situates authority with a nominated power or a  

designated few. This body then becomes legally entitled to make choices and 

resolutions regarding land. This is a contrasting notion from customary and 

inclusive forms of governance management. Traditionally, affiliated tribal 

members were welcomed to voice their concerns. 

Māori landowners still want to feel that they are a valued part of the land management 

process — that is, a function of the traditional process of collective korero.  

                                                        
 
157  At 12:35. 
158  Harvey, above n 11, at 115.  
159  Kīri Mamai Dell “Te Hokinga ki te Ūkaipō: Disrupted Māori Management Theory – Harmonising 

Whānau Conflict in the Māori Land Trust” (PhD Thesis, University of Auckland, 2017) at 170.  
160  At 172.  
161  At 172–173. 
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Requiring trusts to hold a general meeting of owners at least once every 12 months  

will go some way toward ensuring improved owner involvement in trust matters.  

This reform could be achieved by requiring the MLC, in a trust order constituting  

any trust under pt 12, to make provision for general meetings of owners at least  

once every 12 months. It is important to note that this would only be a minimum 

threshold. Owners and trustees would still be empowered to decide when to hold 

general meetings, so long as it is at least once every 12 months. Some may prefer to 

hold general meetings biannually or once every three or four months. While this 

proposal would likely not have had much of an impact on Judge Harvey’s decision-

making process in Hall v Opepe Farm Trust, it could have raised owners’ concerns and 

enabled the jurisdiction of the Court to be invoked much earlier.  

B   Replacement of the Current Act 

If, in the alternative, National is re-elected in September and continues to progress  

its policy to repeal and replace TTWMA with an entirely new law, the above 

adjustments and additions could still be incorporated into the 2016 Bill to help remove 

the uncertainties implicit in the MLC’s various areas of discretionary review and 

supervision. First, cl 220 could be amended to: require a vote of owners as to  

whether they desire the removal of the trustee; and to codify the two stage inquiry for 

the removal of trustees in the same way I have suggested for s 240. Secondly, a new 

clause could be inserted into the 2016 Bill permitting a MLC Registrar to determine  

an application for a simple and uncontested trust matter like that proposed in the  

2019 Bill, but with more precise definitions of what is simple and uncontested, as I have 

suggested. It is worth noting, however, that the thresholds required to trigger the 

Court’s jurisdiction would render these adjustments and additions nugatory for  

most trusts. As discussed, a remedy that cannot be accessed is no remedy at all.  

Thirdly, the 2016 Bill could similarly make provision for the employment of more  

MLC judges in cl 425 to ensure the effective operation of judicial settlement 

conferences. Fourthly, although the Court would have the power to compel parties to 

mediate in certain circumstances, more thought should likewise be given to the  

type of mediation process to be adopted under the 2016 Bill. Finally, a new clause  
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could be inserted into the 2016 Bill requiring all Māori land trusts to hold a general 

meeting of owners at least once every 12 months, in the same way I have suggested 

for the 2019 Bill. 

VII   Conclusion 

When it comes to balancing retention with the risks that utilisation and development 

could pose to it in Māori land trust matters, TTWMA is heavily reliant on the exercise 

of judicial discretion. As Judge Harvey’s decision in Hall v Opepe Farm Trust illustrates, 

the MLC has a final discretion over a range of decisions regarding the utilisation of 

Māori land, and priority is given to promoting retention. While I believe this is the 

appropriate trade-off for recognising Māori land as taonga tuku iho, which ought to be 

retained and developed for the benefit its owners, their whānau and their hapū,  

the Court’s extensive discretionary powers create uncertainty for Māori landowners in 

decision-making, particularly regarding the use and management of our lands.  

Reform of the laws relating to Māori land trusts must prioritise this issue, but it  

must also ensure the necessary checks and balances exist and are applied to  

promote retention. Balancing this tension between retention and utilisation in  

Māori land trust matters is what makes reform of TTWMA particularly challenging. 

As the 2019 Bill is currently at the second reading stage and National has pledged to 

reinstate the 2016 Bill if re-elected in September, any argument for retention of the 

status quo is untenable. There is clearly a desire for change — what is at issue is  

simply the extent of reform needed to better balance owner autonomy with the 

protective mechanisms necessary to ensure retention. Although we must wait until  

the general election to find out whether it will be the Labour-led Government’s 

amendment Bill, National’s replacement Bill or a newly elected government’s Bill,  

the reform should remove the uncertainties implicit in the Court’s various areas of 

discretionary review and supervision by improving owner involvement in trust matters.  

If it is the Labour-led Government’s amendment Bill, the Bill would need to: codify the 

three stage inquiry for the removal of a trustee, require a vote of owners as to whether 

they desire the removal of the trustee and allow the Court to make an order 
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disqualifying a person from being appointed, or continuing in an appointment, as a 

trustee in s 240; include more precise definitions of what is simple and uncontested in 

the new s 235A; make provision for the employment of more MLC judges in the new  

s 40A; give more thought to allowing the MLC to compel parties to mediate in certain 

circumstances, as well as the type of mediation process to be adopted, in the new  

pt 3A; and include a new clause requiring all Māori land trusts to hold a general meeting 

of owners at least once every 12 months.  

If it is National’s replacement Bill, the Bill would need to: codify the two stage inquiry 

for the disqualification of a trustee and require a vote of owners as to whether they 

desire the removal of the trustee in cl 220; contain a new clause permitting a MLC 

Registrar to determine an application for a simple and uncontested trust matter, like 

that proposed in the 2019 Bill, but with more precise definitions of what is simple and 

uncontested; make provision for the employment of more MLC judges in cl 425; give 

more thought to the type of mediation process to be adopted in pt 9; and include a 

new clause requiring all Māori land trusts to hold a general meeting of owners at least 

once every 12 months.  

Making these adjustments and additions would help to provide an appropriate balance, 

and a sufficiently broad framework, to enable trustees and owners to use and develop 

their land, while at the same time ensuring that the necessary checks and balances exist 

and are applied to promote retention, by improving owner involvement in trust 

matters. 
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